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JUDICIAL DISTRICTS AND DISTRICT JUDGES

Number of District

Counties in District

Judges in District City

First ................... Clay, Fillmore, Gage, Jefferson, Johnson, Paul W. Korslund ............... Beatrice
Nemaha, Nuckolls, Pawnee, Daniel Bryan, Jr. ................ Auburn
Richardson, Saline, and Thayer Johnson, Vicky L. ............... Wilber
Second ................. Cass, Otoe, and Sarpy Ronald E. Reagan ............... Papillion
George A. Thompson ............ Papillion
Randall L. Rehmeier ............. Nebraska City
William B. Zastera .............. Papillion
Third .................. Lancaster Bernard J. McGinn . ............. Lincoln
Jeffre Cheuvront ................ Lincoln
Earl J. Witthoff ................. Lincoln
Paul D. Merritt, Jr. .............. Lincoln
Karen Flowers .................. Lincoln
Steven D.Burns ................ Lincoln
John A. Colborn ................ Lincoln
Fourth ................. Douglas Robert V. Burkhard ............. Omaha
J. Patrick Mullen .. .............. Omaha
John D. Hartigan, Jr. ............. Omaha
Joseph S. Troia ................. Omaha
Richard J. Spethman ............. Omaha
Gerald E.Moran ................ Omaha
Gary B.Randall ................ Omaha
Patricia A. Lamberty ............. Omaha
J. Michael Coffey ............... Omaha
Sandra L. Dougherty .. ........... Omaha
W. Mark Ashford ............... Omaha
Peter C. Bataillon ............... Omaha
Gregory M. Schatz .............. Omaha
JRussell Derr .................. Omaha
James T. Gleason ............... Omaha
Thomas A. Otepka .............. Omaha
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JUDICIAL DISTRICTS AND DISTRICT JUDGES

Number of District Counties in District Judges in District City
Fifth ................... Boone, Butler, Colfax, Hamilton, Robert R. Steinke ............... Columbus
Merrick, Nance, Platte, Polk, AlanG.Gless .................. Seward
Saunders, Seward, and York Michael Owens ................. Aurora
Mary C. Gilbride . . .............. ‘Wahoo
Sixth .................. Burt, Cedar, Dakota, Dixon, Dodge, Darvid D. Quist . ................ Blair
Thurston, and Washington Maurice Redmond . .............. Dakota City
John E. Samson . ................ Fremont
Seventh ................ Antelope, Cuming, Knox, Madison, Robert B.Ensz ................. Wayne
Pierce, Stanton, and Wayne Patrick G. Rogers ............... Norfolk
Eighth .............. ... Blaine, Boyd, Brown, Cherry, Custer, Ronald D. Olberding . . ........... Burwell
Garfield, Greeley, Holt, Howard, Mark D. Kozisek . ............... Ainsworth
Keya Paha, Loup, Rock, Sherman,
Valley, and Wheeler
Ninth .................. Buffalo and Hall John P. Icenogle ................ Kearney
James Livingston ............... Grand Island
Teresa K. Luther ................ Grand Island
Tenth .................. Adams, Harlan, Kearney, Stephen Illingworth . . ............ Hastings
Phelps, and Webster Terri Harder ................... Minden
Eleventh ............... Arthur, Chase, Dawson, Dundy, John J. Battershell ............... McCook
Frontier, Furnas, Gosper, Hayes, John P.Murphy . ................ North Platte
Hitchcock, Hooker, Keith, Lincoln, Donald E. Rowlands IT . .......... North Platte
Logan, McPherson, Perkins, Red Willow, James E. Doyle IV .............. Lexington
and Thomas
Twelfth ................ Banner, Box Butte, Cheyenne, Dawes, Paul D. Empson ................ Chadron
Deuel, Garden, Grant, Kimball, Morrill, Robert O. Hippe ................ Gering
Scotts Bluff, Sheridan, and Sioux Brian Silverman ................ Alliance
Randall L. Lippstreu .. ........... Gering

Kristine R. Cecava .............. Sidney



(1r1A)

JUDICIAL DISTRICTS AND COUNTY JUDGES

Number of District Counties in District Judges in District City
First ................... Gage, Jefferson, Johnson, Nemaha, Curtis L. Maschman ............. Falls City
Pawnee, Richardson, Saline, J. Patrick McArdle .............. Wilber
and Thayer Steven Bruce Timm ............. Beatrice
Second ................. Cass, Otoe, and Sarpy Larry F. Fugit .................. Papillion
Robert C. Wester ............... Papillion
John F. Steinheider .............. Nebraska City
Todd Hutton ................... Papillion
Third .................. Lancaster James L. Foster ................. Lincoln
Gale Pokorny .................. Lincoln
Jack B. Lindner . ................ Lincoln
Mary L. Doyle ................. Lincoln
Laurie J. Yardley ............... Lincoln
Jean A. Lovell .................. Lincoln
Fourth ................. Douglas Samuel V. Cooper ............... Omaha
Jane H. Prochaska . .............. Omaha
Stephen M. Swartz .............. Omaha
Lyn V.White .................. Omaha
Thomas G. McQuade ............ Omaha
EdnaR. Atkins ................. Omaha
Lawrence Barrett . ............... Omaha
Joseph P. Caniglia . .............. Omaha
Marcena M. Hendrix ............. Omaha
DarrylR.Lowe ................. Omaha
JohnE.Huber .................. Omaha
Jeffrey Marcuzzo ............... Omaha
Fifth ................... Boone, Butler, Colfax, Dodge, Curtis H.Evans ................. York
Hamilton, Merrick, Nance, Platte, Gerald E.Rouse ................ Columbus
Polk, Saunders, Seward, and York Frank J. Skorupa ................ Columbus
Gary F. Hatfield ................ Central City
Patrick R. McDermott . ........... David City
Marvin V.Miller .. .............. ‘Wahoo
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JUDICIAL DISTRICTS AND COUNTY JUDGES

Number of District Counties in District Judges in District City
Sixth .................. Burt, Cedar, Dakota, Dixon, Dodge, Daniel J. Beckwith .............. Fremont
Thurston, and Washington C. Matthew Samuelson ........... Blair
KurtRager..................... Dakota City
Douglas Luebe ................. Hartington
Seventh ................ Antelope, Cuming, Knox, Madison, PhilipR.Riley .............. ... Creighton
Pierce, Stanton, and Wayne Richard W. Krepela ............. Madison
Donna F. Taylor ................ Madison
Eighth ................. Blaine, Boyd, Brown, Cherry, Custer, August F. Schuman .. ............ Ainsworth
Garfield, Greeley, Holt, Howard, Alan L. Brodbeck ............... O’Neill
Keya Paha, Loup, Rock, Sherman, Gary G. Washburn .............. Burwell
Valley, and Wheeler
Ninth .................. Buffalo and Hall David A.Bush ................. Grand Island
Philip M. Martin, Jr. ............. Grand Island
Gerald R. Jorgensen ............. Kearney
Graten D. Beavers ............... Kearney
Tenth .................. Adams, Clay, Fillmore, Franklin, Jack Robert Ott ................. Hastings
Harlan, Kearney, Nuckolls, Phelps, Robert A.Ide .................. Holdrege
and Webster Michael Offner ................. Hastings
Eleventh ............... Arthur, Chase, Dawson, Dundy, Kent E. Florom ................. North Platte
Frontier, Furnas, Gosper, Hayes, CloydClark . ................... McCook
Hitchcock, Hooker, Keith, Lincoln, KentD. Turnbull ................ North Platte
Logan, McPherson, Perkins, CarltonE.Clark ................ Lexington
Red Willow, and Thomas Edward D. Steenburg ............ Ogallala
Twelfth ................ Banner, Box Butte, Cheyenne, Dawes, CharlesPlantz .................. Rushville
Deuel, Garden, Grant, Kimball, Morrill, James T.Hansen ................ Chadron
Scotts Bluff, Sheridan, and Sioux James L. Macken ............... Gering
G. Glenn Camerer ............... Gering
Thomas H. Dorwart ............. Sidney
C.G. Wallace ................... Kimball
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SEPARATE JUVENILE COURTS
AND JUVENILE COURT JUDGES

County Judges City
Douglas .............. Douglas F. Johnson ............... Omaha
Elizabeth G. Crnkovich ............ Omaha
Wadie Thomas, Jr. ................ Omaha
Christopher Kelly .. ............... Omaha
Vernon Daniels .................. Omaha
Lancaster ............. Toni G. Thorson . ................. Lincoln
Thomas B. Dawson ............... Lincoln
LindaS.Porter ................... Lincoln
Sarpy ... Lawrence D. Gendler .. ............ Papillion
Robert O'Neal ................... Papillion
WORKERS’ COMPENSATION
COURT AND JUDGES
Judges City
Michael P. Cavel .. ... e Omaha
James R. Coe ..ot Omaha
Laureen K. VanNorman ............ .. ... ouiiiniininan... Lincoln
Ronald L. Brown . .......... ..ot Lincoln
James M. Fitzgerald .......... ... ... ... .. . .. Lincoln
Michael K. High . ... ... Lincoln

John R. Hoffert

Lincoln
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JAMES THOMAS BARHAM
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MICHELLE MARIE BAUMERT
SARAH SUZANNE BEBOUT
STANTON NICHOLAS BEEDER
JosePH J. BELL
KATIE LYNNE BENSON
CARLY Joy BEUSCH
CHRISTOPHER FREDRICK
BLOMENBERG
TAMARA DAWN BORER
Francis DANIEL BOTELHO
CARRIE OLIVIA BOYLES
BRADLEY ARNE Boyum
KARRI KUENZLI BRADLEY
JARON JOHANN BROMM
TRACEY LEIGH BUETTNER
MANDY RAE BURKETT
DENNIS PATRICK BYRNES
ANDREW THOMAS CHAPEAU
AIMEE KARSCHNER CIZEK
DoNALD MARK COLLINS
ToNYA MONIQUE WILSON
CONLEY
THOMAS MICHAEL CONRAD
ANNE RaNDOLPH CoOX
JARROD PATRICK CROUSE
STEPHANIE Joy CUDE
BRETT TRAVIS DAEE

BRIAN WILLIAM DALES
BRIAN JAMES DaAvis

SHANE RUSSELL DEAVER
ALICE SCHUMACHER DENTON
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JASON ScoTT DOELE

JESsica LEAH DoONDA
SHAWN PETER DONTIGNEY
LiNDSY CLAIRE DOUCETTE
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FaBioLA DUVERGER

LANCE GARRETT EBERHART
MicHAEL RICHARD EITEL
ELiZABETH DAWN ELLIOTT
MATTHEW MARK ENENBACH
ASHLEY LYN FAIER

HELENE JAN FARBER

RENAE MARIE FEILMEIER
MARLA JANE FISCHER-LEMPKE
JOSEPH THOMAS FITZPATRICK
NICHOLAS MATTHEW FROESCHL
SHILO OLSON FROESCHL
JEFFREY ALLEN GAERTIG
NicHOLAS GHISELLI

JOHNNA LEE GRAFF

JOEL FrRANCIS GREEN
REBECCA BARBARA GREGORY
JD HaAs

HARRIET M. HAGEMAN
NIicOLE MARIE HALL

BETH LiTTLE HAMILTON
DoRrOTHY ANNE HARBECK
DARLA JEAN HARMS



xii ATTORNEYS

WiLLIAM ROBERT HARRIS

DARREN LOWELL HARTMAN

MARCY KRISTEN HASCALL

LAURA REBEccA HEGGE

DavibD CLARKE HEPPERLEN

ANNE CHRISTINE HEUER

ANDREW JOHN HOFFMAN

KELLY RANDAL HOFFSCHNEIDER

HEATHER MARIE HOLLAND

MoLLy ANN HONKE

AMI MARIE HUFF

MicHAEL RoNALD HUGHES

JERROD PAUL JAEGER

LINDA MARIE JEWSON

GERALD DARWIN JOHNSON

KARIsA DEE JOHNSON

ROBERT SCOTT JOHNSON

KATHLEEN MARIE JORGENSEN

ELIZABETH ANNE ZAREK
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KENTON ZANE KAPLAN
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KEITH IsAa0 KOSAKI
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MICHELLE CHRISTINE LAUSTEN

KURT PATRICK LEFFLER

CYNTHIA PEARL LETSCH

ERIN ELIZABETH LEUENBERGER

ANTHONY WAYNE LIAKOS

ANGELO MICHEAL LIGOURI

NicoLE MARIE Lucius
JEREMIAH JOHN LUEBBE
TREGG ROBERT LUNN
MATTHEW WILLIAM LYTLE
KATHRYN MARY MAGLI
AMY MARIE MARASCO
JENNIFER KATHLEEN MARTINEZ
Jack Louis MAYFIELD
REBECCA ANNE
McCLUNG-ACOSTA
THOMAS MATTHEW
McGUuIRE IIT
ROGER ANTHONY MCILLECE
JAKE EUGENE MCKEE
KATHERINE MARIE MERZ
JESsicA LYNN MEYER
RoOBIN LUCILE MEYERS
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MICHELLE MARIE MITCHELL
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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-02-896: Atlantic Mortgage & Invest. Corp. v.
Patterson. Reversed and remanded with directions.
McCormack, J.

No. S-02-1265: Hahn v. Alegent Health. Affirmed.
Connolly, J.

No. S-02-1359: Bland & Associates v. Melotz. Affirmed.
Stephan, J.

No. S-02-1483: Frederick v. Frederick. Appeal dismissed.
Connolly J. Wright, J., participating on briefs.

No. S-03-643: Soukop v. ConAgra, Inc. Affirmed. Gerrard,
J. Stephan, J., not participating.

No. S-03-1108: Bowley v. Bowley. Affirmed. Wright, J.

(xxi)






LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-01-086: State ex rel. NSBA v. Monjarez. Appeal dis-
missed. See State ex rel. Counsel for Dis. v. Monjarez, 267 Neb.
980, 679 N.W.2d 226 (2004).

No. S-03-153: Grasso v. Cambridge Capacitors. Appeal
dismissed.

No. S-03-160: Mireles v. Department of Corr. Servs.
Appeal dismissed.

No. S-03-587: Irwin v. LaMar’s Donuts Internat. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. S-03-793: Medlock v. Kuhn. Stipulation allowed; appeal
dismissed; each party to pay own costs.

Nos. S-03-1073, S-03-1074: Peterson v. Big Red Roofing
Cos. Stipulation allowed; appeal dismissed.

No. S-03-1397: State v. Dean. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-1411: State v. Neal. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, rule 7B(2);
State v. Weaver, 267 Neb. 826, 677 N.W.2d 502 (2004); State v.
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998).

No. S-03-1454: State v. Contreras. Motion for summary rever-
sal sustained; reversed and remanded for new trial. See rule 7C.

No. S-04-051: State v. Patz. Motion for summary affirmance
overruled; appeal dismissed. See rule 7A(2).

No. S-04-075: State v. McNeill. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-177: In re Guardianship & Conservatorship of
Trobough. Motion of appellee for summary dismissal granted
pursuant to rule 7B(1). Order dated January 14, 2004, dealing
with disposition of personal property at issue in In re
Guardianship & Conservatorship of Trobough, 267 Neb. 661,
676 N.W.2d 364 (2004), is vacated as null and void. See In re
Guardianship & Conservatorship of Woltemath, 268 Neb. 33,
680 N.W.2d 142 (2004).

(xxiii)



XXiv CASES DISPOSED OF WITHOUT OPINION

No. S-04-178: In re Guardianship & Conservatorship of
Trobough. Motion of appellee for summary dismissal granted
pursuant to rule 7B(1). Order dated February 5, 2004, dealing
with personal property at issue in In re Guardianship &
Conservatorship of Trobough, 267 Neb. 661, 676 N.W.2d 364
(2004), is vacated as null and void. See In re Guardianship &
Conservatorship of Woltemath, 268 Neb. 33, 680 N.W.2d 142
(2004). Order dated January 26, 2004, approving special con-
servator fees is interlocutory and, thus, not appealable. See In re
Estate of Lehman, 135 Neb. 592, 283 N.W. 199 (1939).

No. S-04-190: State v. Blueitt. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-213: State v. Barnett. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-462: State ex rel. Tyler v. Britten. Motion of
appellee for summary affirmance sustained; judgment affirmed.
See rule 7B(2).

No. S-04-468: State v. Cook. Motion of appellee for sum-
mary dismissal sustained.

No. S-04-481: Cerny v. Longley. By order of the court,
appeal dismissed for failure to file briefs.

No. S-04-497: State v. Hessler. Motion of appellee for sum-
mary dismissal sustained. See rule 7B(1).

No. S-04-498: In re Estate of Trobough. Motion of appellee
for summary affirmance sustained; judgment affirmed. See rule
7B(2).

No. S-04-531: Hall v. Clarke. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-04-625: State v. Davlin. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. S-04-640: State ex rel. Doyle v. Korslund. Stipulation to
remand allowed.

No. S-04-818: In re Guardianship & Conservatorship of
Trobough. Motion of appellee for summary dismissal sus-
tained. See rule 7B(1).

No. S-04-952: Central Neb. Pub. Power v. Irrigation Well
Owners. Motion of appellee to dismiss for lack of jurisdiction
sustained.



CASES DISPOSED OF WITHOUT OPINION XXV

No. S-04-1067: State ex rel. Counsel for Dis. v. Meissner.
Respondent suspended from the practice of law in the State of
Nebraska until further order of the court.

No. S-04-1304: State v. Jeffrey Hessler. Appeal dismissed
for lack of jurisdiction.






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-02-052: Drew v. Davidson, 12 Neb. App. 69 (2003).
Petition of appellant for further review overruled on May 19,
2004.

No. A-02-095: Allied Prop. & Cas. Co. v. Kreifels. Petition
of appellee for further review overruled on July 8, 2004.

No. A-02-207: First Nat. Bank of Omaha v. Acceptance
Ins. Cos., 12 Neb. App. 353 (2004). Petition of appellee for fur-
ther review overruled on May 19, 2004.

No. A-02-308: White v. White. Petition of appellant for fur-
ther review overruled on June 9, 2004.

No. A-02-621: State v. Malcom, 12 Neb. App. 432 (2004).
Petition of appellant for further review overruled on July 8,
2004.

No. S-02-688: Detter v. Miracle Hills Animal Hosp., 12
Neb. App. 480 (2004). Petition of appellant for further review
sustained on June 30, 2004.

No. A-02-713: SapaNajin v. Clarke. Petition of appellant for
further review overruled on September 1, 2004.

No. A-02-762: Vanderpool v. Oakland Memorial Hosp.
Dist. Petition of appellant for further review overruled on June
9, 2004.

No. A-02-778: Sorber v. Brumbaugh. Petition of appellee
for further review overruled on September 1, 2004.

No. A-02-789: St. Elizabeth Comm. Health Ctr. v. Penrod.
Petition of appellant for further review overruled on September
1, 2004.

No. A-02-793: Mendlik v. Board of Adj. for City of West
Point. Petition of appellee for further review overruled on June
23, 2004.

No. A-02-817: Hedrick v. City of Waverly. Petition of
appellant for further review overruled on June 9, 2004.

No. A-02-933: State v. Miner. Petition of appellant for fur-
ther review overruled on July 14, 2004.

(xxvii)



XXViii PETITIONS FOR FURTHER REVIEW

No. A-02-936: Cole v. State. Petition of appellees for further
review overruled on September 22, 2004.

No. A-02-970: Freeman v. Griffin. Petition of appellant for
further review overruled on May 26, 2004.

No. A-02-995: Worthon v. Southeast Community College.
Petition of appellant for further review overruled on June 9,
2004.

No. A-02-1012: Reeg v. Leal. Petition of appellant for further
review overruled on September 15, 2004.

No. A-02-1020: Santo v. Neth. Petition of appellant for fur-
ther review overruled on June 9, 2004.

No. A-02-1096: Jacob v. State, 12 Neb. App. 696 (2004).
Petition of appellant for further review overruled on September
22,2004.

No. A-02-1117: State v. Lee. Petition of appellant for further
review overruled on May 13, 2004.

No. A-02-1138: Smith v. Smith, 12 Neb. App. 597 (2004).
Petition of appellant for further review overruled on September
15, 2004.

No. A-02-1175: Hoberman Realty v. Lamar Advertising
Co. Petition of appellee for further review overruled on
September 1, 2004.

No. A-02-1237: State v. Patterson. Petition of appellant for
further review overruled on July 14, 2004.

No. A-02-1237: State v. Patterson. Petition of appellant pro
se for further review overruled on July 14, 2004, as untimely
filed.

No. A-02-1276: Kotinek v. Willard. Petition of appellant for
further review overruled on November 12, 2004, as untimely
filed.

No. S-02-1307: State v. Wiese. Petition of appellant for fur-
ther review sustained on October 14, 2004.

No. A-02-1312: Armagost v. McFarland. Petition of appel-
lant for further review overruled on November 17, 2004.

No. A-02-1384: Boyle v. Boyle, 12 Neb. App. 681 (2004).
Petition of appellant for further review overruled on September
22, 2004.



PETITIONS FOR FURTHER REVIEW XXix

No. A-02-1419: Madson v. TBT Ltd. Liability Co., 12 Neb.
App. 773 (2004). Petition of appellee for further review over-
ruled on October 27, 2004.

No. A-02-1429: State v. Smith. Petition of appellant for fur-
ther review overruled on October 22, 2004, as untimely filed.

No. A-02-1490: State v. Bearshield. Petition of appellant for
further review overruled on May 13, 2004.

No. A-03-001: Muhlbach v. Muhlbach. Petition of appellant
for further review overruled on October 8, 2004, as filed out of
time.

No. A-03-015: Grahovac v. Grahovac, 12 Neb. App. 585
(2004). Petition of appellee for further review overruled on
September 22, 2004.

No. A-03-019: Searcey v. Nebraska Dept. of Motor
Vehicles, 12 Neb. App. 517 (2004). Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-033: State v. Jim. Petition of appellant for further
review overruled on September 15, 2004.

No. S-03-160: Mireles v. Nebraska Dept. of Corr. Servs.
Petition of appellee for further review sustained on May 13,
2004.

No. A-03-216: Kelley v. Hearthstone Homes. Petition of
appellant for further review overruled on November 10, 2004.

No. A-03-247: State v. Koncaba, 12 Neb. App. 378 (2004).
Petition of appellant for further review overruled on May 19,
2004.

No. A-03-251: State v. Muhs. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-268: State v. Petersen, 12 Neb. App. 445 (2004).
Petition of appellant for further review overruled on May 13,
2004.

No. A-03-288: State v. Fair. Petition of appellant for further
review overruled on July 14, 2004.

No. S-03-297: State v. Banes. Petition of appellee for further
review sustained on May 13, 2004.

No. A-03-301: State v. Bradley. Petition of appellant for fur-
ther review overruled on October 27, 2004.



XXX PETITIONS FOR FURTHER REVIEW

No. A-03-335: Fraternal Order of Police v. County of
Douglas. Petition of appellant for further review overruled on
November 10, 2004.

No. A-03-363: State v. Delano. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-382: Hemmer v. Hemmer. Petition of appellee for
further review overruled on November 10, 2004.

No. A-03-393: Medical Enters. v. City of Lincoln. Petition
of appellant for further review overruled on October 27, 2004.

No. A-03-404: Haag v. Haag. Petition of appellant for further
review overruled on November 10, 2004.

No. A-03-424: In re Guardianship & Conservatorship of
Taya S. Petition of appellee for further review overruled on
September 29, 2004.

No. A-03-437: Gaston v. Gaston. Petition of appellee for fur-
ther review overruled on October 27, 2004.

No. A-03-438: State v. Conn, 12 Neb. App. 635 (2004).
Petition of appellant for further review overruled on September
1, 2004.

No. A-03-451: City of Bellevue v. Engler. Petition of appel-
lant for further review overruled on November 17, 2004.

No. A-03-455: Ryan v. Galbraith. Petition of appellant for
further review overruled on November 24, 2004.

No. A-03-465: State v. Luebbert. Petition of appellee for
further review overruled on September 1, 2004.

No. S-03-467: State v. Wisinski, 12 Neb. App. 549 (2004).
Petition of appellant for further review sustained on June 23,
2004.

No. S-03-481: Kam v. IBP, inc., 12 Neb. App. 855 (2004).
Petition of appellee for further review sustained on November
17, 2004.

No. A-03-496: Bazer v. G & G Mfg. Petition of appellant for
further review overruled on June 16, 2004.

No. A-03-499: State v. Thompson. Petition of appellant for
further review overruled on May 13, 2004.

No. A-03-502: Widtfeldt v. Eaton Corp. Petition of appel-
lant for further review overruled on May 13, 2004.

No. A-03-508: State v. Brown. Petition of appellant for fur-
ther review overruled on June 16, 2004.



PETITIONS FOR FURTHER REVIEW XxXxi

No. A-03-523: State v. Badger. Petition of appellant for fur-
ther review overruled on September 22, 2004.

No. S-03-525: Sweeney v. Kerstens & Lee, Inc., 12 Neb.
App. 314 (2003). Petition of appellees for further review sus-
tained on May 13, 2004.

No. A-03-549: Baumbach v. Hauxwell. Petition of appellee
for further review overruled on November 17, 2004.

No. A-03-552: Martinez-Najarro v. IBP, inc., 12 Neb. App.
504 (2004). Petition of appellee for further review overruled on
September 1, 2004.

No. S-03-603: Kellogg v. Department of Corr. Servs.
Petition of appellant for further review sustained on June 9,
2004.

No. A-03-609: State v. Goettsche. Petition of appellant for
further review overruled on May 13, 2004.

No. S-03-618: Dyer v. Neth. Petition of appellant for further
review sustained on September 1, 2004.

No. A-03-637: State v. Huffman. Petition of appellant for
further review overruled on September 1, 2004.

Nos. A-03-650, A-03-652, A-03-653: In re Interest of
Tesia S. et al. Petitions of appellant for further review overruled
on May 19, 2004.

No. A-03-651: In re Interest of Crystal C., 12 Neb. App.
458 (2004). Petition of appellant for further review overruled on
May 19, 2004.

No. A-03-656: State v. Cutshall. Petition of appellant for
further review overruled on November 17, 2004.

No. A-03-657: State v. Houpt. Petition of appellant for fur-
ther review overruled on July 14, 2004.

No. A-03-659: Farris on behalf of Farris v. Wurtele.
Petition of appellant for further review overruled on June 23,
2004.

No. A-03-672: State v. Moses. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-682: Kortum v. Kortum. Petition of appellant for
further review overruled on September 1, 2004.

Nos. A-03-690, A-03-691: State v. Weiler. Petitions of appel-
lant for further review overruled on May 19, 2004.



XXxil PETITIONS FOR FURTHER REVIEW

No. A-03-707: State v. Valasek. Petition of appellant for fur-
ther review overruled on October 14, 2004.

No. A-03-711: Benson v. Casey Industrial, 12 Neb. App.
396 (2004). Petition of appellee for further review overruled on
May 13, 2004.

No. A-03-728: State v. Velazquez. Petition of appellant for
further review overruled on May 19, 2004.

No. A-03-763: Delano v. Delano. Petition of appellant for
further review overruled on November 10, 2004.

No. A-03-787: State v. Nichols. Petition of appellant for fur-
ther review overruled on June 23, 2004.

No. A-03-788: State v. Huff. Petition of appellant for further
review overruled on July 14, 2004.

No. A-03-857: State v. Trusler. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-871: State v. Davlin. Petitions of appellant for fur-
ther review overruled on May 13, 2004.

No. A-03-879: State v. Peterson. Petition of appellant for
further review overruled on September 1, 2004.

No. A-03-899: Wagner v. Wagner. Petition of appellant for
further review overruled on October 27, 2004.

No. A-03-912: In re Interest of Caleb H. & Savannah H.
Petition of appellant and appellee State for further review over-
ruled on June 9, 2004.

No. A-03-912: In re Interest of Caleb H. & Savannah H.
Petition of appellee Charles H. for further review overruled on
June 9, 2004.

No. A-03-925: State v. Romo, 12 Neb. App. 472 (2004).
Petition of appellant for further review overruled on July 14,
2004.

No. A-03-966: State v. Hernandez. Petition of appellant for
further review overruled on September 15, 2004.

No. S-03-971: Zoucha v. Touch of Class Lounge. Petition of
appellant for further review sustained on September 15, 2004.

No. A-03-979: State v. Dalton. Petition of appellant for fur-
ther review overruled on November 10, 2004.

No. A-03-983: Gressett v. Becton-Dickinson Co. Petition of
appellant for further review overruled on May 13, 2004.
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No. A-03-987: Williamson v. Werner Enters., 12 Neb. App.
642 (2004). Petition of appellant for further review overruled on
September 1, 2004.

No. A-03-997: Pserros v. Department of Corr. Servs.
Petition of appellant for further review overruled on November
19, 2004, as untimely filed.

No. A-03-1017: State v. Hittle. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-1019: State v. Spiehs. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-1024: Kaltsounis v. Chappelear. Petition of appel-
lant for further review overruled on November 17, 2004.

No. A-03-1041: Martin v. Department of Corr. Servs.
Petition of appellant for further review overruled on May 13,
2004.

No. S-03-1046: State v. Petty. Petition of appellant for fur-
ther review overruled on September 22, 2004.

No. S-03-1046: State v. Petty. Petition of appellee for further
review sustained on September 22, 2004.

No. A-03-1119: State v. Garcia. Petition of appellant for fur-
ther review overruled on November 10, 2004.

No. A-03-1122: Cole v. State. Petition of appellant for fur-
ther review overruled on September 1, 2004.

Nos. A-03-1127, A-03-1128: State v. Bartlett. Petitions of
appellant for further review overruled on September 15, 2004.

No. A-03-1139: In re Interest of Caleb N. Petition of appel-
lant for further review overruled on August 20, 2004, as
untimely filed.

No. A-03-1141: Stanfill v. Hansen Transfer. Petition of
appellant for further review overruled on October 14, 2004.

No. A-03-1144: In re Interest of Cody S. Petition of appel-
lant for further review overruled on October 27, 2004.

No. A-03-1152: State v. Murray. Petition of appellant for
further review overruled on May 19, 2004.

No. A-03-1159: State v. Harper. Petition of appellant for
further review overruled on May 13, 2004.

No. A-03-1165: Watson v. Watson. Petition of appellant for
further review overruled on September 13, 2004, as untimely
filed.
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No. A-03-1178: McAuliffe v. McAuliffe. Petition of appel-
lant for further review overruled on September 1, 2004.

No. A-03-1207: In re Guardianship & Conservatorship of
Bowman, 12 Neb. App. 891 (2004). Petition of appellee for fur-
ther review overruled on November 24, 2004.

No. A-03-1210: State v. Johnston. Petition of appellant for
further review overruled on June 23, 2004.

No. A-03-1235: State v. Schulte, 12 Neb. App. 924 (2004).
Petition of appellant for further review overruled on November
17, 2004.

No. A-03-1246: State v. Moore. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-1247: Nelsen v. Arrow Distributing. Petition of
appellant for further review overruled on October 27, 2004.

No. A-03-1258: State on behalf of Hagens v. Moore.
Petition of appellant for further review overruled on September
15, 2004.

No. A-03-1264: State v. Jefferson. Petition of appellant pro
se for further review overruled on May 26, 2004.

No. A-03-1271: State v. Chrisman. Petition of appellee for
further review overruled on November 10, 2004.

No. A-03-1293: State v. Ramirez-Flores. Petition of appel-
lant for further review overruled on June 9, 2004.

No. A-03-1309: State v. Pestka. Petition of appellant for fur-
ther review overruled on July 14, 2004.

No. A-03-1353: State v. Johnson. Petition of appellant for
further review overruled on September 29, 2004.

No. A-03-1355: Reifenrath v. Omaha Pub. Schools.
Petition of appellant for further review overruled on September
1, 2004.

No. A-03-1357: State v. Gonzales. Petition of appellant for
further review overruled on September 1, 2004.

No. A-03-1364: State v. Woods. Petition of appellant for fur-
ther review overruled on July 14, 2004.

No. A-03-1373: State v. Shouse. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-03-1390: State v. Rush. Petition of appellant for fur-
ther review overruled on October 14, 2004.
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No. S-03-1399: State v. Muro, 13 Neb. App. 38 (2004).
Petition of appellant for further review sustained on December
1, 2004.

No. A-03-1422: State v. Lopez. Petition of appellant for fur-
ther review overruled on July 15, 2004, as untimely filed.

No. A-03-1429: State v. Coleman. Petition of appellant for
further review overruled on October 27, 2004.

No. A-03-1440: Collier v. Joslyn Art Museum. Petition of
appellant for further review overruled on September 1, 2004.

No. A-03-1469: Duff v. State. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-04-001: State v. Demauro. Petition of appellant for
further review overruled on September 1, 2004.

No. A-04-014: State v. Moore. Petition of appellant for fur-
ther review overruled on May 13, 2004.

No. A-04-024: State v. Witmer. Petition of appellant for fur-
ther review overruled on July 14, 2004.

No. A-04-050: State v. Martin. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-04-068: Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb.
App. 499 (2004). Petition of appellant for further review over-
ruled on May 24, 2004, as untimely filed.

Nos. A-04-084 through A-04-086: State v. Eissler. Petitions
of appellant for further review overruled on September 1, 2004.

No. A-04-088: State v. Hively. Petition of appellant for fur-
ther review overruled on November 10, 2004.

No. S-04-105: Pope v. Department of Corr. Servs. Petition
of appellant for further review sustained on May 26, 2004.

No. S-04-105: Pope v. Department of Corr. Servs. Petition
of appellant for further review dismissed on November 10,
2004, as having been improvidently granted.

No. A-04-115: State v. Goings. Petition of appellant for fur-
ther review overruled on May 24, 2004, as premature.

No. A-04-115: State v. Goings. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-04-120: State v. Allen. Petition of appellant for further
review overruled on August 16, 2004, as untimely filed.

No. A-04-125: Mumin v. Hart. Petition of appellant for fur-
ther review overruled on November 10, 2004.
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No. A-04-132: State v. Lang. Petition of appellant for further
review overruled on May 26, 2004.

No. A-04-139: Tast v. Clark. Petition of appellant for further
review overruled on June 23, 2004.

No. A-04-141: State v. Uglow. Petition of appellant for fur-
ther review overruled on May 13, 2004.

No. A-04-145: Moore v. Hansen. Petition of appellant for
further review overruled on September 1, 2004.

Nos. A-04-156, A-04-157: State v. Haynes. Petitions of
appellant for further review overruled on November 24, 2004.

No. A-04-163: State v. McCall. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-04-193: State v. Ware. Petition of appellant for further
review overruled on October 14, 2004.

No. A-04-193: State v. Ware. Petition of appellant for further
review overruled on October 14, 2004, as untimely filed.

No. A-04-214: State v. Ziemelis. Petition of appellant for
further review overruled on September 29, 2004.

No. A-04-218: Mumin v. Clarke. Petition of appellant for
further review overruled on July 14, 2004.

No. A-04-318: State v. Jones. Petition of appellant for further
review overruled on October 14, 2004.

No. A-04-354: State v. Ybarra. Petition of appellant for fur-
ther review overruled on September 29, 2004.

No. A-04-355: State v. Dill. Petition of appellant for further
review overruled on September 22, 2004.

No. A-04-360: State v. Silcock. Petition of appellant for fur-
ther review overruled on September 1, 2004.

No. A-04-366: State v. Ivory. Petition of appellant for further
review overruled on October 27, 2004.
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No. A-04-425: State v. Lara. Petition of appellant for further
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for further review overruled on July 26, 2004, as untimely filed.
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No. A-04-567: State v. Warner. Petition of appellant for fur-
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No. A-04-772: Dean v. Department of Corr. Servs. Petition
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No. A-04-927: State v. Garcia. Petition of appellant for fur-
ther review overruled on November 24, 2004.
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1. Paternity: Appeal and Error. In a filiation proceeding, questions concerning child
custody determinations are reviewed on appeal de novo on the record to determine
whether there has been an abuse of discretion by the trial court, whose judgment will
be upheld in the absence of an abuse of discretion. In such de novo review, when the
evidence is in conflict, the appellate court considers, and may give weight to, the fact
that the trial court heard and observed the witnesses and accepted one version of the
facts rather than another.

2. Taxation: Appeal and Error. An award of a dependency exemption is reviewed de
novo to determine whether the trial court abused its discretion.

3. Moot Question: Words and Phrases. A moot case is one which seeks to determine
a question which does not rest upon existing facts or rights, in which the issues pre-
sented are no longer alive.

4. Modification of Decree: Child Support. When a party owes past-due child support,
the failure to pay must be found to be a willful failure to pay, in spite of an ability to
pay, before an application to modify child support may be dismissed on the basis of
unclean hands.

5. Child Custody. While an unwed mother is initially entitled to automatic custody of
the child, the issue must ultimately be resolved on the basis of the fitness of the par-
ents and the best interests of the child.

6. ___.Indetermining a child’s best interests under Neb. Rev. Stat. § 42-364 (Reissue
1998), courts may consider factors such as general considerations of moral fitness of
the child’s parents, including the parents’ sexual conduct; respective environments
offered by each parent; the emotional relationship between child and parents; the age,
sex, and health of the child and parents; the effect on the child as the result of contin-
uing or disrupting an existing relationship; the attitude and stability of each parent’s
character; parental capacity to provide physical care and satisfy educational needs of
the child; the child’s preferential desire regarding custody if the child is of sufficient
age of comprehension regardless of chronological age, and when such child’s prefer-
ence for custody is based on sound reasons; and the general health, welfare, and social
behavior of the child.
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7. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge,
within the effective limits of authorized judicial power, elects to act or refrain from
action, but the selected option results in a decision which is untenable and unfairly
deprives a litigant of a substantial right or a just result in matters submitted for dispo-
sition through a judicial system.

8. Paternity: Taxation: Child Custody: Waiver. A court having jurisdiction in a fili-
ation proceeding shall have the power to allocate tax dependency exemptions as part
of a custody order and may order the custodial parent to execute a waiver of his or her
right to declare the tax exemptions if the situation of the parties so requires.

9. Visitation: Appeal and Error. The matter of travel expenses associated with visita-
tion is initially entrusted to the discretion of the trial court, and although reviewed de
novo on the record, the trial court’s determination will normally be affirmed absent
an abuse of discretion.

10. Visitation. There is no immutable standard for the allocation of travel expenses asso-
ciated with visitation, and instead the determination of reasonableness is made on a
case-by-case basis.

11. Parent and Child: Visitation. A reasonable visitation schedule is one that provides a
satisfactory basis for preserving and fostering a child’s relationship with the noncusto-
dial parent, and the determination of reasonableness is to be made on a case-by-case
basis.

12.  Paternity: Visitation: Jurisdiction: Appeal and Error. Where, in a filiation proceed-
ing, a noncustodial parent of a child who resides with a custodial parent in another state
requests a Nebraska court having jurisdiction to specify his or her visitation rights and
parenting time, it is an abuse of discretion not to do so.

Appeal from the District Court for Saline County: ORVILLE L.
Coapy, Judge. Affirmed in part, and in part vacated and remanded
for further proceedings.

Darik J. Von Loh, of Hernandez, Frantz & Von Loh, for
appellant.

Bradley T. Kalkwarf, and, on brief, Vicky L. Johnson for
appellee Seangsouriyan Pathammavong.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

The appellant, Mandy Struebing (Mandy), and the appellee,
Seangsouriyan Pathammavong (Sean), are the natural parents of
Taylar Chae Pathammavong (Taylar), a minor child, who was
born out of wedlock. Mandy appeals from an order of the dis-
trict court for Saline County awarding permanent custody of
Taylar to Sean.
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I. BACKGROUND

Mandy gave birth to Taylar on August 25, 1995. In paternity
proceedings instituted by the State of Nebraska on behalf of
Taylar, the district court for Saline County entered an order on
January 8, 1996, finding Sean to be Taylar’s father and ordering
him to pay child support.

Mandy, Sean, and Taylar lived together, initially in Nebraska
and then in Texas, from the time Taylar was 2 months old until
she was approximately 2 years old. In October 1997, Mandy
took Taylar to live with her and a male companion in Arlington,
Texas, approximately 20 miles from where Sean was then living.
They remained there for approximately 1 year and then moved
to Mansfield, Texas, located approximately 35 miles from
Sean’s residence. Mandy returned to Nebraska with Taylar in
June 1999, without giving prior notice to Sean. During the ensu-
ing 3 years, Mandy and Taylar lived in at least five different
locations in Sprague and Crete, Nebraska.

During this period, the parties had an informal arrangement
whereby Sean would have visitation with Taylar at Christmas
and one or two other times per year in Nebraska, usually on
major holidays. In addition, Taylar would spend between 4 to 8
weeks with Sean in Texas each summer. Sean testified that he
would call Taylar approximately twice each month but was often
unable to reach her because either the telephone had been dis-
connected or Mandy had moved without informing him.

On November 26, 2001, Mandy was convicted of driving while
under suspension and sentenced to a period of incarceration. On
May 1, 2002, while her appeal was pending but in anticipation of
her incarceration, Mandy executed a power of attorney authoriz-
ing her mother, Cynthia Boshart, to have the care and custody of
Taylar for a period of 6 months. Sean was not informed of
Mandy’s conviction or the possibility of her incarceration. Mandy
lost her appeal and was incarcerated for a period of 60 days from
June 11 to August 8. Mandy and members of her family concealed
this information from Sean. During Mandy’s incarceration,
Boshart told Sean that Mandy was in Ogallala, Nebraska, taking
care of a sick relative and that Taylar’s summer visitation was to
be limited to only 1 week. When Sean tried to contact Mandy to
request more time with Taylar, he was unable to reach her. Sean
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kept Taylar in Texas and contacted his former attorney in
Nebraska to assist him in determining Mandy’s whereabouts. This
inquiry led to Sean’s discovery of Mandy’s incarceration.

When Sean did not return Taylar to Nebraska as Boshart had
instructed, she filed a petition in Lancaster County Court seek-
ing to be appointed Taylar’s guardian. A hearing was held on the
guardianship petition on July 30, 2002, at which both Boshart
and Sean appeared. The matter was continued, but was ulti-
mately dismissed before the next scheduled hearing.

On August 5, 2002, Sean filed an ex parte application in the
district court for Saline County in which he sought temporary
and permanent child custody and child support. The court
granted Sean temporary custody and set a permanent custody
hearing, which hearing was continued at Mandy’s request. At
the September 26 hearing, Sean and Mandy presented evidence
in support of their respective claims for permanent custody of
Taylar. In an order entered on October 30, the district court
determined that it was in Taylar’s best interests to remain in
Sean’s custody, subject to Mandy’s reasonable rights of visita-
tion. The order directed that Mandy was to “pay her own costs
with regard to visitation.” However, in ordering her to pay child
support in the amount of $215 per month, the court noted that
this amount represented a “deviation of $50.00 per month from
the Nebraska Child Support Guidelines as a visitation expense
for the benefit of [Mandy].” The district court awarded Sean the
right to claim the income tax exemption for Taylar. Mandy per-
fected this timely appeal.

II. ASSIGNMENTS OF ERROR

Mandy assigns, consolidated and restated, that the district
court erred in (1) granting Sean’s ex parte temporary custody
order, (2) awarding Sean permanent custody of Taylar, (3) fail-
ing to grant Mandy specific parenting time, (4) granting Sean
the income tax exemption for Taylar, and (5) ordering Mandy to
provide visitation transportation when it did not grant her a devi-
ation from the Nebraska Child Support Guidelines.

III. STANDARD OF REVIEW
[1] In a filiation proceeding, questions concerning child cus-
tody determinations are reviewed on appeal de novo on the record
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to determine whether there has been an abuse of discretion by the
trial court, whose judgment will be upheld in the absence of an
abuse of discretion. In such de novo review, when the evidence is
in conflict, the appellate court considers, and may give weight to,
the fact that the trial court heard and observed the witnesses and
accepted one version of the facts rather than another. State ex rel.
Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994); Lancaster
v. Brenneis, 227 Neb. 371, 417 N.W.2d 767 (1988).

[2] An award of a dependency exemption is reviewed de novo
to determine whether the trial court abused its discretion. See
Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 (1997).

IV. ANALYSIS

1. Ex PARTE TEMPORARY CUSTODY ORDER

Mandy argues that the trial court erred in granting Sean’s ex
parte temporary custody order because he failed to plead those
facts required under Neb. Rev. Stat. § 43-1209 (Reissue 1998),
see, currently, Neb. Rev. Stat. § 43-1246 (Supp. 2003) of the
Uniform Child Custody Jurisdiction and Enforcement Act, and
because he neither requested the court’s permission to remove
Taylar from Nebraska during the pendency of the action, nor
notified the court that he would be doing so.

It is undisputed that the application for temporary and per-
manent custody filed on behalf of Sean in the Saline County
District Court lacked certain information required by § 43-1209,
including Taylar’s whereabouts for the preceding 5 years and the
fact that Sean was living in Texas, not Nebraska. In addition, the
application failed to disclose the pending guardianship proceed-
ing in Lancaster County. At the hearing on the ex parte motion,
Sean’s attorney acknowledged that she had mistakenly failed to
include such information.

[3] Sean argues on appeal that the trial court did not err in
granting his ex parte temporary custody order, which did not
greatly differ from his normal summer visitation schedule with
Taylar, and that even if it was erroneous, the temporary order was
rendered moot when the permanent custody order was entered on
October 30, 2002. A moot case is one which seeks to determine
a question which does not rest upon existing facts or rights, in
which the issues presented are no longer alive. Rath v. City of
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Sutton, 267 Neb. 265, 673 N.W.2d 869 (2004); Stoetzel & Sons
v. City of Hastings, 265 Neb. 637, 658 N.W.2d 636 (2003). The
issue of whether the temporary order was granted in error was
relevant only from the time it was ordered until it was replaced
by the order determining Taylar’s permanent custody placement.
Therefore, the issues pertaining to the ex parte order are moot
and need not be addressed in order to resolve this appeal.

2. PERMANENT CUSTODY

Mandy contends that the district court erred in awarding per-
manent custody of Taylar to Sean because (1) Sean failed to
meet the two-part test laid out in Farnsworth v. Farnsworth, 257
Neb. 242, 597 N.W.2d 592 (1999), for removal of a child from
the jurisdiction of this state, (2) Sean came before the court with
unclean hands because he was over $5,000 in arrears on his
child support obligation, and (3) it was not in Taylar’s best inter-
ests to change custody.

(a) Legal Standard

Mandy argues that the two-part test from Farnsworth, supra,
most recently applied in Vogel v. Vogel, 262 Neb. 1030, 637
N.W.2d 611 (2002), is applicable in this case. The test requires a
custodial parent who is seeking permission to relocate to another
state with a minor child to prove that the parent has a legitimate
reason for leaving the state and that such a move is in the best
interests of the child. Unlike Farnsworth and Vogel, however, this
case does not concern parental relocation or the modification of
a previous court-ordered custody agreement. The order before us
on appeal is the first court order assigning custody to one parent
or the other, and therefore modification was never an issue. In
addition, the parents in this case have lived over 600 miles apart
for a number of years prior to the custody determination. The
issue before the district court was not whether one or the other of
the parents was free to relocate with the child, but, rather, which
parent should be awarded permanent custody of Taylar as a mat-
ter of initial judicial determination. This question must be
resolved on the basis of the fitness of the parents and the best
interests of the child. State ex rel. Grape v. Zach, 247 Neb. 29,
524 N.W.2d 788 (1994); Lancaster v. Brenneis, 227 Neb. 371,
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417 N.W.2d 767 (1988). Accordingly, the district court was not
required to apply the Farnsworth standard in resolving the dis-
puted custody issue in this case.

(b) Unclean Hands
[4] Mandy argues that because Sean was not current on his

child support obligation, he should have been barred from seek-
ing custody under the doctrine of unclean hands. With respect to
that doctrine, we have stated:

“‘“Whenever a party, who, as actor, seeks to set the judi-

cial machinery in motion and obtain some remedy, has vio-

lated conscience, or good faith, or other equitable princi-

ple, in his prior conduct, then the doors of the court will be

shut against him in limine; the court will refuse to interfere

on his behalf, to acknowledge his right, or to award him

any remedy.”’”
Marr v. Marr, 245 Neb. 655, 658, 515 N.W.2d 118, 120 (1994),
quoting Voichoskie v. Voichoskie, 215 Neb. 775, 340 N.W.2d 442
(1983). Generally, issues of child support and custody are
treated as separate and distinct issues. See Brown v. Brown, 260
Neb. 954, 621 N.W.2d 70 (2000). We have also held that when
a party owes past-due child support, the failure to pay must be
found to be a willful failure to pay, in spite of an ability to pay,
before an application to modify child support may be dismissed
on the basis of unclean hands. Marr, supra; Voichoskie, supra.

Mandy relies on Snodgrass v. Snodgrass, 241 Neb. 43, 486

N.W.2d 215 (1992), in which a noncustodial father, after having
been found to be in willful contempt of court for failure to make
child support payments for his two minor children, filed an appli-
cation to modify the divorce decree. In the application, he alleged
that he was not the father of the older child and sought a paternity
determination as well as custody of the younger child. The mother
of the children successfully contended that the application should
be dismissed on the ground that the petitioner had failed to come
to the court with clean hands by virtue of the contempt order and
child support arrearage. In affirming the district court’s dismissal
of the application, we determined that it was supported by a
record which showed that the “[father’s] conduct since the disso-
lution of the marriage has been to pay no child support unless
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compelled by the court” and that it was his “flagrant and contin-
uing contempt of court” which precluded him from obtaining
relief. Snodgrass, 241 Neb. at 48, 486 N.W.2d at 218.

At the time of the hearing in this case, Sean had recently
returned to his job as an airline worker after being furloughed
following the September 11, 2001, terrorist attacks. Although
Sean had been paying child support for Taylar, he had done so
sporadically at times and at the time of trial was over $5,000 in
arrears. Since his return to work, however, Sean had been pay-
ing his current support obligation as well as making payments
on the past-due amounts. Although it is undisputed that Sean
was in arrears on his child support, there has never been a find-
ing of contempt or of willful or intentional withholding of sup-
port. The record does not reflect that Sean sought custody of
Taylar in order to avoid his past-due or current child support
obligations. Unlike the circumstances in Snodgrass, this record
does not reflect willful and contumacious nonpayment of child
support which would bar Sean from seeking custody under the
unclean hands doctrine.

(c) Best Interests

[5] Mandy contends that the district court erred in determining
that it was in Taylar’s best interests to be in the custody of Sean.
While an unwed mother is initially entitled to automatic custody
of the child, the issue must ultimately be resolved on the basis of
the fitness of the parents and the best interests of the child. State
ex rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994). In fil-
iation proceedings, we have applied the standards for determina-
tion of custody set forth in Neb. Rev. Stat. § 42-364(2) (Reissue
1998), thus disregarding the fact that a child was born out of wed-
lock in deciding custody disputes between natural parents. State
ex rel. Ross v. Jacobs, 222 Neb. 380, 383 N.W.2d 791 (1986); Cox
v. Hendricks, 208 Neb. 23, 302 N.W.2d 35 (1981). Section
42-364(2) sets forth the following nonexhaustive list of factors to
be considered in determining the best interests of a child for pur-

poses of awarding custody:
(a) The relationship of the minor child to each parent
prior to the commencement of the action or any subsequent

hearing;
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(b) The desires and wishes of the minor child if of an age
of comprehension regardless of chronological age, when
such desires and wishes are based on sound reasoning;

(c) The general health, welfare, and social behavior of
the minor child; and

(d) Credible evidence of abuse inflicted on any family or
household member.

[6] In determining a child’s best interests under § 42-364,
courts may consider factors such as general considerations of
moral fitness of the child’s parents, including the parents’ sexual
conduct; respective environments offered by each parent; the
emotional relationship between child and parents; the age, sex,
and health of the child and parents; the effect on the child as the
result of continuing or disrupting an existing relationship; the
attitude and stability of each parent’s character; parental capac-
ity to provide physical care and satisfy educational needs of the
child; the child’s preferential desire regarding custody if the
child is of sufficient age of comprehension regardless of chrono-
logical age, and when such child’s preference for custody is
based on sound reasons; and the general health, welfare, and
social behavior of the child. Marcovitz v. Rogers, 267 Neb. 456,
675 N.W.2d 132 (2004).

Both parents presented evidence in support of their respective
claims that it was in Taylar’s best interests to be placed in their
permanent custody. Mandy testified that since her release from
incarceration, she has been living with Boshart and working full
time at a telemarketing firm. She testified that Taylar has her
own room in Boshart’s home. Sean testified that he was working
full time at American Airlines and was living with his mother
and brother in a four-bedroom home. At the time of trial, Sean
was sharing a bedroom with Taylar, but he stated that depending
on the outcome of the trial, it was his intention to have Taylar’s
own bedroom ready within a week.

The record reflects that Taylar does very well in school but that
she missed an excessive number of days in kindergarten and first
grade while in Mandy’s custody. Mandy’s explanation for the
excessive absences was that Taylar “was sick a lot” and “didn’t
want to go” to kindergarten. Shari Keola, Sean’s sister, testified
that Mandy had provided daycare for Keola’s four children but
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that she terminated the arrangement because Mandy was either
late in taking her children to school or they did not go at all. Sean
testified that since she has been in his custody, Taylar is healthy
and enjoys school. Sean is a member of the PTA, and also works
as a substitute teacher. Sean takes Taylar to a Christian church on
Sundays and also plans to introduce her to Buddhism because he
feels it is important for her to understand his culture.

Each parent presented evidence disparaging the stability and
moral fitness of the other. Court records reflect that from
February 1994, when Mandy was still a minor, to May 2002, she
has been arrested for and convicted of numerous traffic and
criminal offenses. The majority of offenses with which she has
been charged relate to operation of a motor vehicle and include
numerous traffic and speeding violations, as well as five or six
occurrences of driving under suspension. In addition, Mandy
was arrested once in 2000 and twice in 2002 on charges of pos-
session of marijuana. At the custody hearing, Mandy testified
that she no longer uses marijuana and that the last time she had
used it was in April of that year. Sean testified that when he vis-
ited Mandy in November 2001, he failed to recognize her
because of her “weight loss and her scabbed arms and her dingy
hair.” Sean testified that Mandy’s explanation for her appear-
ance was that she had been using methamphetamines.

Mandy married a Mexican national in April 2002. She testified
that she has known him for 3 years but that she has never lived
with him and that he was deported during her incarceration. Keola
testified that Mandy told her she had received $10,000 for marry-
ing this person, but Mandy denied having received any money.

Mandy testified that Sean physically abused her on three occa-
sions. The first occasion was May 18, 1996, when they fought
over money and Sean punched or pushed Mandy after she broke
a window in his car. Mandy filed a police report following the
incident which led to Sean’s being convicted of a Class I misde-
meanor for assault. Mandy also testified that during Memorial
Day weekend in 1996, she and Sean were fighting, and that he
punched her in the back of the head while she was driving. Taylar
and Mandy’s sister were also in the car, and Mandy’s sister cor-
roborated the incident. The third incident occurred on Easter in
1997 at Sean’s mother’s house in Texas when they got into a fight
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and Mandy testified that Sean punched her in the face. Mandy
did not report either the second or third incidents to police. Sean
denied that he was ever aggressive with Mandy other than the
May 18, 1996, incident and testified that he feels he made a mis-
take in that instance and that he has matured since then.

Mandy testified that she would be a better custodial parent
than Sean because she has had Taylar in her care for 7 years and
that she and her family are all that Taylar knows. Sean testified
that it would be in Taylar’s best interests to remain in his cus-
tody because she is doing well in school, making new friends,
and is living in a wholesome environment.

[7] Our task on appeal is to determine whether the trial court
abused its discretion in concluding, based upon the evidence we
have summarized, that it was in Taylar’s best interests to be in the
permanent custody of Sean. A judicial abuse of discretion exists
when a judge, within the effective limits of authorized judicial
power, elects to act or refrain from action, but the selected option
results in a decision which is untenable and unfairly deprives a
litigant of a substantial right or a just result in matters submitted
for disposition through a judicial system. Gase v. Gase, 266 Neb.
975, 671 N.W.2d 223 (2003); Noonan v. Noonan, 261 Neb. 552,
624 N.W.2d 314 (2001). The evidence in this case reflects that
while neither party has an unblemished personal record, both are
fit parents who have established a familial relationship with
Taylar. It appears that Taylar did well while in Mandy’s custody
and has continued to do well in Sean’s custody. Nevertheless,
there is substantial evidence that Mandy has had an unstable
lifestyle marked by numerous law violations, substance abuse,
and frequent changes of residence. In light of this evidence, we
cannot say that the district court abused its discretion in award-
ing custody to Sean. See State ex rel. Ross v. Jacobs, 222 Neb.
380, 383 N.W.2d 791 (1986) (determining that award of custody
to father was not abuse of discretion where there was substantial
evidence of mother’s past unstable lifestyle).

3. OTHER ISSUES

(a) Tax Exemption
[8] Mandy contends that the district court erred in ordering that
Sean shall be entitled to claim the income tax exemption for
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Taylar commencing in 2002. This award is consistent with the
general rule that a custodial parent is presumptively entitled to the
federal tax exemption for a dependent child. See, .LR.C. § 152(e)
(2000); Hall v. Hall, 238 Neb. 686, 472 N.W.2d 217 (1991). We
have held that a Nebraska court having jurisdiction in a divorce
action shall have the power to allocate tax dependency exemp-
tions as part of the divorce decree and may order the custodial
parent to execute a waiver of his or her right to declare the tax
exemptions if the situation of the parties so requires. Hall, supra.
We hold that a court having jurisdiction in a filiation proceeding
possesses the same power. However, we find no circumstances in
this case which would warrant departure from the presumptive
rule by which the dependency exemption is allocated to the cus-
todial parent, and we therefore conclude that the district court did
not abuse its discretion in allocating the exemption to Sean.

(b) Visitation Expenses

Mandy also contends that the district court erred in instructing
her to “pay her own costs with regard to visitation.” She testified
that because of her inability to drive, she would have difficulty
with transportation for visitation if Taylar were permitted to
remain with Sean in Texas, and she requested a deviation from
the Nebraska Child Support Guidelines to help her “provide and
pay for that cost of transportation.” She argues on appeal that the
district court abused its discretion when it did not grant her
requested deviation.

[9,10] “[T]he matter of travel expenses associated with visita-
tion is initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s deter-
mination will normally be affirmed absent an abuse of discretion.”
Vogel v. Vogel, 262 Neb. 1030, 1040-41, 637 N.W.2d 611, 620
(2002). No case has “[set] an immutable standard for the alloca-
tion of travel expenses, and instead the determination of reason-
ableness is made on a case-by-case basis.” Id. at 1041, 637
N.W.2d at 620-21.

The order of the district court expressly stated that the $215
per month Mandy was required to pay in child support “is a
deviation of $50.00 per month from the Nebraska Child Support
Guidelines as a visitation expense” for Mandy’s benefit. We are
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directed to nothing in the record which would substantiate a
claim that the amount of the deviation is inadequate, and we
therefore conclude that Mandy was given the relief that she
requested with respect to visitation expenses.

(c) Parenting Time/Visitation

[11] Mandy argues that the trial court abused its discretion by
awarding her “reasonable rights of visitation” with Taylar rather
than specific parenting time. Generally, a reasonable visitation
schedule is one that provides a satisfactory basis for preserving
and fostering a child’s relationship with the noncustodial parent,
and the determination of reasonableness is to be made on a case-
by-case basis. Vogel, supra.

At trial, Mandy requested that she be awarded visitation rights
every other holiday, as well as 6 to 8 weeks in the summer in the
event Sean was granted permanent custody. The record reflects
that when Taylar was in the custody of Mandy, the parties
arranged for reasonable visitation with Sean without the neces-
sity of a court order. Mandy testified that she had been “pretty
lenient” with Sean, allowing him to see Taylar “whenever he
wants,” and that she had never denied him visitation. Sean indi-
cated at trial that he likewise had no objections to Mandy’s being
awarded reasonable rights of visitation. The district court did not
explain its reasons for ordering “reasonable rights of visitation”
instead of a specific visitation schedule.

[12] Although we have held that the initial custody determina-
tion in this case was not governed by the analysis used in parental
relocation cases, it nevertheless does involve circumstances
where the custodial and noncustodial parents reside in different
states hundreds of miles apart. Thus, as in the parental relocation
cases, preservation of the familial relationship between the minor
child and the noncustodial parent is an important objective in the
exercise of the court’s equity jurisdiction. In the absence of a
stipulation or agreement, the fact that the parties were able to
agree upon reasonable visitation before custody became a con-
tested issue provides no assurance that they will be able to do so
now that the court has resolved the issue in favor of one parent
and against the other. Where, as here, a noncustodial parent of a
child who resides with a custodial parent in another state requests



14 268 NEBRASKA REPORTS

a Nebraska court having jurisdiction to specify his or her visita-
tion rights and parenting time, we conclude that it is an abuse of
discretion not to do so. Resolution of this issue as a part of the
custody determination serves the best interests of the child, the
parents, and efficient judicial administration.

The record does not afford sufficient current information about
the circumstances of the parties to enable us to fashion a specific
visitation order. Accordingly, we vacate that portion of the decree
granting Mandy “reasonable rights of visitation” with Taylar and
remand the cause for further proceedings for a determination of
Mandy’s specific visitation rights and parenting time.

V. CONCLUSION
The judgment of the district court is affirmed in all respects,
except that portion of the judgment ordering “reasonable rights
of visitation,” which is vacated, and the cause is remanded to the
district court for the sole purpose of determining the specific
visitation rights and parenting time to which Mandy is entitled.
AFFIRMED IN PART, AND IN PART VACATED AND
REMANDED FOR FURTHER PROCEEDINGS.

KiMm L. BURKE, AS MOTHER AND NEXT FRIEND OF
TROY JOSEPH BURKE, A MINOR, APPELLANT, V.
ROBERT M. MCKAY ET AL., APPELLEES.

679 N.W.2d 418

Filed May 21, 2004. No. S-02-1371.

1.  Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence.

3. Negligence: Words and Phrases. As currently codified, “assumption of risk” as an
affirmative defense means that (1) the person knew of and understood the specific
danger, (2) the person voluntarily exposed himself or herself to the danger, and (3) the
person’s injury or death or the harm to property occurred as a result of his or her expo-
sure to the danger.
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4. Negligence. The doctrine of assumption of risk applies a subjective standard, geared
to the individual plaintiff and his or her actual comprehension and appreciation of the
nature of the danger he or she confronts.

5. Appeal and Error. An appellate court is not obligated to engage in an analysis which
is not needed to adjudicate the controversy before it.

Appeal from the District Court for Madison County: PATRICK
G. RoGERSs, Judge. Affirmed.

Maren Lynn Chaloupka and Robert Paul Chaloupka, of
Chaloupka, Holyoke, Hofmeister, Snyder & Chaloupka, for
appellant.

Kimberli D. Dawson and Bruce L. Hart, of Hart, Dawson &
Sudbeck, P.C., L.L.O., for appellee The Nebraska High School
Rodeo Association.

Robert F. Peterson, of Laughlin, Peterson & Lang, for
appellee McKay Rodeo Company.

Curtis D. Ruwe and C.J. Gatz for appellee Robert M. McKay.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

This is an action filed by Kim L. Burke, as mother and next
friend of Troy Joseph Burke (Burke), seeking damages for per-
sonal injuries sustained by Burke while competing in a high
school rodeo in Madison, Nebraska, on May 26, 2000 (the
Madison rodeo). The action was initially brought against rodeo
stock contractor McKay Rodeo Company, Inc. (MRC), and
Robert M. McKay, its sole shareholder. The Nebraska High
School Rodeo Association (NHSRA) was subsequently joined
as a defendant. Based upon its determination that Burke had
assumed the risk of injury as a matter of law, the district court
for Madison County entered summary judgment in favor of all
defendants. Burke’s mother filed this timely appeal, which we
moved to our docket pursuant to our authority to regulate the
caseloads of this court and the Nebraska Court of Appeals. See
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).
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FACTS

Burke was born on August 20, 1981, and was 18 years old at
the time of the Madison rodeo. A resident of Box Butte County,
Nebraska, he grew up riding horses and began competing in
rodeos when he was 10 or 11 years old. He began participating
in bareback riding when he was approximately 15 years old.
Burke estimated that he had competed in 60 to 80 rodeos
between his sophomore year in high school and the day of his
injury, which occurred a week after his graduation. Although
Burke had previously been thrown from rodeo animals and had
once dislocated his shoulder when riding a bull, he otherwise
suffered only “bruises and bumps” prior to the injury which is
the subject of this action. At the time of the Madison rodeo,
Burke was the defending high school state champion in the bare-
back event.

The NHSRA is a nonprofit corporation doing business in the
State of Nebraska. Its purpose is to offer high school students
the opportunity to learn and compete in the sport of rodeo. The
NHSRA sanctions 23 to 25 high school rodeos per year which
are sponsored by local rodeo committees. Before sanctioning a
high school rodeo, the NHSRA must first review and approve
the proposal of the local committee with respect to the date and
time of the rodeo, the judges, and the rodeo stock contractor.

The NHSRA sanctioned the Madison rodeo held on May 26,
2000. The rodeo was sponsored by the Northeast Nebraska High
School Rodeo Club, which contracted with MRC to provide
stock for the rodeo. The contract provided in part: “An event
director or arena director may declare a particular animal unsat-
isfactory. Animals used in a contest shall be closely inspected
and objectionable ones eliminated.” John Mundorf, the director
of NHSRA, testified that a stock contractor for a high school
rodeo is expected to provide adequate stock which is safe for the
participants in the sense that the animal would “not intentionally
bring harm to an individual.”

Prior to competing in the Madison rodeo, Burke and his par-
ents signed a document entitled “Minor’s Release, Assumption
of Risk and Indemnity Agreement.” This agreement was effective
for 1 year beginning August 1, 1999, and was read and signed by
Burke and both of his parents. It provided in relevant part:
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[W]e, the undersigned, on behalf of the minor and for our-
selves . . . do hereby:

1. RELEASE, DISCHARGE AND COVENANT NOT
TO SUE the . . . rodeo association [and] sponsors . . . (. ..
hereinafter collectively referred to as ‘“releasees”) from
any and all claims and liability arising out of strict liability
or ordinary negligence of releasees . . . which causes the
undersigned injury, death [or] damages . . ..

2. UNDERSTAND that minor’s entry into the restricted
area and/or participation in rodeo events contains DAN-
GER AND RISK OF INJURY OR DEATH TO MINOR,
that . . . rodeo animals are dangerous and unpredictable, and
that there is INHERENT DANGER in rodeo which we each
appreciate and voluntarily assume because the minor and
we choose to do so. Each of the undersigned has observed
events of the type that the minor seeks to participate in. . . .
WE EACH VOLUNTARILY ELECT TO ACCEPT ALL
RISKS connected with the minor’s entry into the restricted
area and/or participation in any rodeo events.

The entry form for the Madison rodeo was signed by Burke and
his father. It stated in part that in consideration for Burke’s being
able to participate, his parents agreed
to make no claims against the [NHSRA], sponsors of all
NHSRA sanctioned activities, or their members or anyone
acting through or for them, for any loss or damage, or
injury to property, animals, or persons resulting from any
cause, including any negligence of any person connected
with any of the activities of the rodeol.]
Signs posted at the Madison rodeo stated the following:
WARNING
Under Nebraska Law, an equine professional is not liable
for an injury to or the death of a participant in equine activ-
ities resulting from the inherent risks of equine activities,
pursuant to this act.

On the day of the Madison rodeo, the draw for the bareback
event was posted approximately 2 hours before the competition
began. Upon checking the posting, Burke discovered that he had
drawn a horse designated as “No. 18.” Burke remembered the
number and, after looking at the horse, confirmed his belief that
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No. 18 was the same horse that he had seen at a May 1999 rodeo
in O’Neill, Nebraska (the O’Neill rodeo). At the O’Neill rodeo,
Burke had witnessed horse No. 18 go over backward or “flip”
onto its rider, injuring him. Burke testified that after observing
this, he formed the opinion that horse No. 18 “just went over by
himself.” Burke testified that he was concerned about riding
horse No. 18 in the Madison rodeo because of the incident he
had observed at the O’Neill rodeo. Burke talked to another com-
petitor at the Madison rodeo, Beau Saner, and asked him if he
had seen horse No. 18 “buck out” at another rodeo. Saner told
Burke that he had seen horse No. 18 at another rodeo and that it
“bucked straight out” without any trouble and did not go over
backward onto its rider. Burke testified that based on his discus-
sion with Saner, he did not have any apprehension about riding
horse No. 18.

Burke’s father had participated in rodeos and was aware of
the potential for injury in rodeo competition. He attended both
the O’Neill and the Madison rodeos. Burke’s father witnessed
horse No. 18 flip over onto its rider at the O’Neill rodeo. Prior
to that time, he had never seen a horse flip over onto a rider, and
it made an impression on him. He was aware that Burke had
drawn horse No. 18 in the Madison rodeo but did not recognize
the horse as the same one he had seen flip in O’Neill until the
horse was coming into the chute for Burke’s ride. When he real-
ized it was the same horse, he was concerned. Burke’s father did
not, however, say anything to anyone about his concerns until
after the chute had opened. He gave Burke advice about how to
approach the ride but did not say anything about his concerns
regarding the horse or about the possibility of turning the horse
out because he felt that it “would be Troy’s decision.” Three or
four minutes elapsed from the time Burke’s father recognized
horse No. 18 and when the chute opened. He agreed that both he
and Burke knew that horse No. 18 was the same horse involved
in the incident at the O’Neill rodeo and that they each had an
opportunity to stop the ride, but chose not to do so.

Upon leaving the chute with Burke as its rider, horse No. 18
“stood up on his back legs and threw himself to the rear in such
a way that he fell over backwards, suddenly crushing [Burke]
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between his back and the ground.” Burke suffered injuries as a
result.

McKay had acquired horse No. 18 in November 1998 for use
in bucking events at rodeos. He testified that he bucked the horse
twice with a dummy and once with a rider in the spring of 1999
and observed nothing unusual about the animal. McKay testified
that the horse was first used in competition at the May 1999
O’Neill rodeo, where it flipped over onto its rider. McKay’s son
told McKay that he subsequently took horse No. 18 to a rodeo
in Wisner, Nebraska, in July 1999 and that it bucked normally
without incident. The horse was subsequently injured during
that same month and put out to pasture until March 2000. The
horse was not ridden between July 1999 and the Madison rodeo
in May 2000. McKay testified that he knows more about horse
No. 18 than anyone else and that he believed that the horse was
reasonably safe or he would not have brought the horse to the
Madison rodeo.

Mundorf testified that he had observed the incident involving
horse No. 18 at the O’Neill rodeo. He testified that he asked
McKay at that time “ ‘if he had bucked that horse,”” to which
McKay replied that he had and also told Mundorf that * ‘the horse
was fine.”” Mundorf testified that he then asked McKay not to
bring the horse to any more high school rodeos. McKay testified
that Mundorf made this request after Burke’s injury at the
Madison rodeo in May 2000, but not before that event.

The operative second amended petition alleges that Burke’s
injuries were proximately caused by the negligence of NHSRA
in “permitting horse #18 to be used in the rodeo when its
employees and representatives knew or should have known the
horse was unreasonably dangerous to the foreseeable partici-
pants,” and by the negligence of McKay in “bringing a horse to
the competition which he knew or should have known was
unreasonably dangerous to the foreseeable participants” and in
“bringing horse #18 to the rodeo competition when he had been
specifically instructed by Officers of the [NHSRA] not to bring
the horse.” In their answers, defendants denied the allegations of
negligence and asserted affirmative defenses conferred by Neb.
Rev. Stat. §§ 25-21,249 through 25-21,253 (Cum. Supp. 2000),
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including assumption of risk, release, and immunity. The affirm-
ative defenses were denied by reply.

Each defendant filed a motion for summary judgment. In its
order granting the motions, the district court determined from
the uncontroverted evidence that Burke was aware of the gen-
eral danger inherent in rodeo competition and the specific dan-
ger of riding horse No. 18 in light of its history of going over
backward at the O’Neill rodeo. The court further determined
that Burke understood the danger and voluntarily exposed him-
self to it by choosing to ride horse No. 18, thereby assuming the
risk of injury.

ASSIGNMENT OF ERROR
Burke’s mother assigns that the district court erred in grant-
ing defendants’ motions for summary judgment.

STANDARD OF REVIEW

[1] Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Unisys Corp. v. Nebraska Life
& Health Ins. Guar. Assn., 267 Neb. 158, 673 N.W.2d 15 (2004);
Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927,
670 N.W.2d 771 (2003); Big Crow v. City of Rushville, 266 Neb.
750, 669 N.W.2d 63 (2003).

[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment is granted and gives such party the
benefit of all reasonable inferences deducible from the evidence.
Lalley v. City of Omaha, 266 Neb. 893, 670 N.W.2d 327 (2003);
Big Crow v. City of Rushville, supra.

ANALYSIS
[3] Although the answers assert several alternative affirmative
defenses, the district court sustained defendants’ motions for
summary judgment on the basis of its specific determination that
Burke assumed the risk of injury. The defense of assumption of
risk is derived from the maxim “volente non fit injuria” which
means that “where one, knowing and comprehending the danger,



BURKE v. McKAY 21
Cite as 268 Neb. 14

voluntarily exposes himself to it, although not negligent in so
doing, he is deemed to have assumed the risk and is precluded
from a recovery for an injury resulting therefrom.” Hollamon v.
Eagle Raceway, Inc., 187 Neb. 221, 224, 188 N.W.2d 710, 711
(1971), disapproved on other grounds, Anderson v. Service
Merchandise Co., 240 Neb. 873, 485 N.W.2d 170 (1992). As cur-
rently codified, “assumption of risk” as an affirmative defense
means that “(1) the person knew of and understood the specific
danger, (2) the person voluntarily exposed himself or herself to
the danger, and (3) the person’s injury or death or the harm to
property occurred as a result of his or her exposure to the dan-
ger.” Neb. Rev. Stat. § 25-21,185.12 (Reissue 1995). See, also,
Jay v. Moog Automotive, 264 Neb. 875, 652 N.W.2d 872 (2002);
Pleiss v. Barnes, 260 Neb. 770, 619 N.W.2d 825 (2000). Where
the requisite knowledge, understanding, and voluntary exposure
are proved, this court has upheld the application of the defense as
a bar to the personal injury claim of a minor. Schmidt v. Johnson,
184 Neb. 643, 171 N.W.2d 64 (1969).

[4] The doctrine of assumption of risk applies a subjective
standard, geared to the individual plaintiff and his or her actual
comprehension and appreciation of the nature of the danger he or
she confronts. Jay v. Moog Automotive, supra; Pleiss v. Barnes,
supra. For example, in Pleiss, the plaintiff was injured when a
ladder on which he was standing flipped, twisted, and started to
slide, causing him to fall. The plaintiff testified that he knew that
ladders “could ‘get shaky and fall’ ” but that he had never seen a
ladder “flip, twist, and slide” prior to his injury. 260 Neb. at 775,
619 N.W.2d at 829. Applying the subjective standard set forth
above, we wrote that

the question is not whether [the plaintiff] knew that in gen-
eral ladders could be dangerous, but whether he knew and
understood that this particular ladder, either because of its
placement or because it was not tied down, created a spe-
cific danger that it could flip, twist, and slide, causing him
to fall.
Id. at 776, 619 N.W.2d at 830. We determined that because the
record did not indicate any such specific knowledge or under-
standing, the trial court erred in instructing the jury on assump-
tion of risk.
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In applying this subjective standard to the facts in this case, we
must first identify the specific danger upon which the defense of
assumption of risk is predicated. Viewed in a light most favorable
to Burke, the evidence reflects that while a horse ridden in a rodeo
bareback competition can be expected to throw its rider by buck-
ing, it is unusual for such a horse to flip over backward and land
on top of the rider. Thus, Burke’s acknowledged familiarity with
the general risks of injury inherent in rodeo competition cannot
form the basis of the assumption of risk defense with respect to
the injury he sustained at the Madison rodeo. Rather, his conduct
must be examined with respect to the specific danger that horse
No. 18 would not buck normally, but would instead rear up and
flip over backward on top of the rider, causing injury.

Our primary inquiry in this regard is whether Burke knew of
and understood the specific danger involved in riding horse No.
18 in the Madison rodeo. The undisputed evidence is that horse
No. 18 fell backward onto its rider on only one previous occa-
sion, at the O’Neill rodeo in May 1999. Burke and his father
were present and witnessed the incident and were aware of the
resulting injury to the rider. Both regarded the actions of horse
No. 18 as unusual for a bucking horse. Burke did not observe
any physical cause for the horse’s actions, testifying that “[i]t
appeared to me that he just went over by himself.” When Burke
drew horse No. 18 at the Madison rodeo, he recognized it as the
same horse which had gone over backward onto its rider at the
O’Neill rodeo. Likewise, his father recognized the horse before
Burke’s ride. Thus, there is uncontroverted evidence that Burke
and his father knew of and understood the specific risk posed by
horse No. 18.

The next inquiry is whether, as a matter of law, Burke volun-
tarily exposed himself to the danger. The record reflects that the
draw for the bareback event in the Madison rodeo was posted
approximately 2 hours before the competition began. Both
Burke and his father admitted that Burke could have elected not
to ride horse No. 18. After discussing the horse with Saner,
another competitor, Burke concluded that the behavior of the
horse at the O’Neill rodeo was a “one-time deal” and assumed
that he could ride the animal, a decision which he subsequently
characterized as “a mistake.” The record thus establishes that
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Burke considered the specific risk posed by riding horse No. 18
and made a conscious decision to expose himself to the poten-
tial danger by riding the horse in competition. Moreover, it is
uncontroverted that the injuries for which damages are sought in
this action occurred as a result of this decision.

There is conflicting testimony with respect to whether
Mundorf told McKay not to bring horse No. 18 to any high
school rodeo events after the O’Neill rodeo incident. Under our
standard of review, which entitles the nonmoving party to the
benefit of all favorable inferences, we therefore assume that
Mundorf did issue this instruction to McKay. However, we con-
clude that this does not constitute a genuine issue of material
fact with respect to the defense of assumption of risk because
Mundorf’s statement to McKay was based upon information
which was fully known to both Burke and his father, namely, the
fact that horse No. 18 fell over backward onto its rider during
the O’Neill rodeo. There is nothing in the record to suggest that
either Mundorf or McKay had knowledge with respect to the
bucking tendencies or propensities of horse No. 18 superior to
that of Burke or his father. Cf. Blose v. Mactier, 252 Neb. 333,
562 N.W.2d 363 (1997) (superior knowledge of invitor is foun-
dation for liability, absent which no liability exists). Mundorf,
McKay, Burke, and Burke’s father all witnessed the only prior
occasion when the horse fell over backward onto its rider during
a rodeo competition. While it is true that Burke’s injury could
have been avoided if McKay had complied with Mundorf’s
instruction not to bring the horse to future high school rodeos
because of what occurred at the O’Neill rodeo, it is equally true
that the injury could have been avoided if, based upon his per-
sonal knowledge of the same incident, Burke had elected not to
ride the horse in the Madison competition. Burke’s deliberate,
considered, and voluntary decision to ride the horse with full
knowledge of the specific risk of danger based upon the ani-
mal’s prior actions thus constitutes assumption of risk as a mat-
ter of law.

[5] An appellate court is not obligated to engage in an analysis
which is not needed to adjudicate the controversy before it. J.D.
Warehouse v. Lutz & Co., 263 Neb. 189, 639 N.W.2d 88 (2002).
Because we conclude that all claims asserted in this action are
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barred as a matter of law by the defense of assumption of risk as
set forth in § 25-21,185.12, we do not reach the issues of whether
such claims would be barred by the waiver and release agreement
executed by Burke and his parents, or under the provisions of
§§ 25-21,249 through 25-21,253.

CONCLUSION

For the foregoing reasons, we conclude that uncontroverted
evidence establishes that Burke knew and appreciated the spe-
cific danger posed by riding horse No. 18 in the Madison rodeo
and that he voluntarily exposed himself to that danger by elect-
ing to ride the horse in the rodeo competition. All claims with
respect to injuries occurring as a result of such exposure are
therefore barred as a matter of law by the doctrine of assumption
of risk as codified at § 25-21,185.12, and the district court did
not err in entering summary judgment in favor of defendants.

AFFIRMED.

HEenDRY, C.J., dissenting.

I respectfully dissent. The doctrine of assumption of risk
applies a subjective standard, geared to the individual plaintiff and
his or her actual comprehension and appreciation of the nature of
the danger he or she confronts. The standard to be applied in
determining whether a plaintiff has assumed the risk of injury is a
subjective one based upon the particular facts and circumstances
of the event. Jay v. Moog Automotive, 264 Neb. 875, 652 N.W.2d
872 (2002). Whether the plaintiff assumed a risk usually presents
a question of fact. See id.

The Restatement (Second) of Torts § 496 D, comment e. at
575 (1965), is in accord:

Whether the plaintiff knows of the existence of the risk, or
whether he understands and appreciates its magnitude and
its unreasonable character, is a question of fact, usually to be
determined by the jury under proper instructions from the
court. The court may itself determine the issue only where
reasonable men could not differ as to the conclusion.
See, also, Mandery v. Chronical Broadcasting Co., 228 Neb.
391, 399, 423 N.W.2d 115, 120 (1988) (““‘[e]xcept where he
expressly so agrees, a plaintiff does not assume a risk of harm
arising from the defendant’s conduct unless he then knows of
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the existence of the risk and appreciates its unreasonable char-
acter, or the danger involved, including the magnitude thereof,
and voluntarily accepts the risk’ ’); NJI12d Civ. 2.02B (defendant
has burden to show that “the plaintiff knew of and understood
the specific danger” (emphasis supplied)).

As the majority notes, shortly after Burke realized he had
drawn horse No. 18 at the Madison rodeo, he talked to Saner, a
coparticipant. Saner told Burke that he had observed horse No.
18 at another rodeo and that it had “bucked straight out” with-
out any trouble and did not go over backward onto its rider. This
evidence is uncontroverted. Based on Saner’s statement, Burke
concluded that the O’Neill incident, which occurred approxi-
mately 1 year earlier, was a “one-time deal with [the rider in
O’Neill] . . . and [the horse] would buck fine.” Burke stated that
after talking to Saner, he did not have any apprehensions about
riding the horse and that he also believed McKay would bring
suitable livestock to a high school rodeo.

Viewing this evidence in the light most favorable to Burke,
and giving him the benefit of all reasonable inferences as we
must do, see Sherrets, Smith v. MJ Optical, Inc., 259 Neb. 424,
610 N.W.2d 413 (2000) (where reasonable minds differ as to
whether inference supporting ultimate conclusion can be drawn,
summary judgment should not be granted), I am of the view that
Burke’s conclusion based on Saner’s observation creates a gen-
uine issue of fact as to Burke’s subjective appreciation and
understanding of the specific risk, to wit: that the horse would
not buck normally, but would instead rear up and flip over back-
ward. Whether Burke was negligent in reaching that conclusion
is not the issue presented by this appeal.

Because I do not believe it is appropriate for Burke’s assump-
tion of the risk to be decided as a matter of law, I would reverse
the granting of summary judgment on this basis and remand the
matter to the district court for further proceedings.

ConNOLLY and GERRARD, JJ., join in this dissent.
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BRIAN MOGENSEN, DOING BUSINESS AS PREMIUM FARMS,
APPELLANT, V. BOARD OF SUPERVISORS,
ANTELOPE COUNTY, NEBRASKA, APPELLEE.

679 N.W.2d 413

Filed May 21, 2004. No. S-02-1408.

Judgments: Jurisdiction. A jurisdictional question which does not involve a factual
dispute is a matter of law.

Statutes: Appeal and Error. Statutory interpretation presents a question of law.
When reviewing questions of law, an appellate court has an obligation to resolve the
questions independently of the conclusion reached by the trial court.

Jurisdiction: Appeal and Error. Before reaching the legal issues presented for
review, it is the duty of an appellate court to settle jurisdictional issues presented by
a case.

__. When lack of jurisdiction in the original tribunal is apparent on the face
of the record, yet the parties fail to raise that issue, it is the duty of a reviewing court
to raise and determine the issue of jurisdiction sua sponte.

Administrative Law. An administrative agency is a governmental authority, other
than a court and other than a legislative body, which affects the rights of private par-
ties through either adjudication or rulemaking.

Statutes. If the language of a statute is clear, the words of such statute are the end of
any judicial inquiry regarding its meaning.

Statutes: Legislature: Intent. When a statutory term is reasonably considered
ambiguous, a court may examine the legislative history of the act in question to ascer-
tain the intent of the Legislature.

Statutes. A court will construe statutes relating to the same subject matter together so
as to maintain a consistent and sensible scheme.

__.If aconflict exists between two statutes on the same subject matter, the special
provisions of a statute prevail over the general provisions in the same or other statutes.
Political Subdivisions: Appeal and Error. An appeal from a board of supervisors
denying a conditional use permit is to be taken in accordance with Neb. Rev. Stat.
§§ 23-168.01 to 23-168.04 (Reissue 1997) and not by a petition in error.

Appeal from the District Court for Antelope County: PATRICK
RoOGERS, Judge. Appeal dismissed.

Rodney M. Confer and Joseph A. Wilkins, of Knudsen,

Berkheimer, Richardson & Endacott, L.L.P., for appellant.

Michael L. Long, Antelope County Attorney, for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK,

and MILLER-LERMAN, JJ.
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CONNOLLY, J.

This case requires us to decide what is the proper procedure to
appeal a county board of supervisors’ decision to deny a condi-
tional use permit. Brian Mogensen, doing business as Premium
Farms, appeals the dismissal of his petition in error. Mogensen
sought to appeal the denial of a conditional use permit by the
Antelope County Board of Supervisors (Board of Supervisors).
We determine that the district court lacked jurisdiction to hear
the petition in error because Mogensen failed to appeal to the
Antelope County Board of Adjustment (Board of Adjustment) as
required by Neb. Rev. Stat. §§ 23-168.01 to 23-168.04 (Reissue
1997). Accordingly, we dismiss the appeal.

BACKGROUND

Mogensen applied for a conditional use permit to apply nutri-
ents from gray water at a hog confinement lagoon through irriga-
tion pivots or trucks. The Antelope County Planning Commission
voted to recommend to the Board of Supervisors that a condi-
tional use permit be granted. The recommendation included con-
ditions about the location Mogensen could pump, a requirement
that pumping occur only during the growing season, and a
requirement that a neighbor be contacted when there was a south
wind, to determine if pumping could be done.

The Board of Supervisors held public hearings on May 7 and
15, 2002. Minutes from the second hearing state that there was
discussion on (1) chiseling in the nutrients, spreading them on
the ground, and dispersing them through a pivot; (2) untimely
waste dispersion by Mogensen during the off season; and (3)
downsizing the hog operation. Without stating its reasons, the
Board of Supervisors denied the permit. On June 4, the Board of
Supervisors clarified its decision denying the permit, stating that
it was “ ‘due to concern of citizens within the set backs.””

Mogensen filed a petition in error in the district court, assign-
ing five errors. He later dismissed all assigned errors except one.
He alleged that the Board of Supervisors, by failing to state rea-
sons for disapproving the permit, violated the Antelope County
zoning regulations and acted arbitrarily in denying the permit.

The district court stated that there appeared to be two ways to
appeal the ruling of the Board of Supervisors: by petition in
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error and by appealing to the Board of Adjustment. The court
addressed the matter under the petition in error statute, Neb.
Rev. Stat. § 25-1901 (Cum. Supp. 2002). The court determined
that Mogensen failed to show that the Board of Supervisors’
decision was not supported by relevant evidence. Thus, the court
dismissed the petition in error. Mogensen appeals.

ASSIGNMENTS OF ERROR
Mogensen assigns that the district court erred by failing to re-
verse the denial of the permit because (1) the Board of Supervisors
failed to provide an equitable process to obtain a permit under Neb.
Rev. Stat. § 23-114.01 (Reissue 1997) and (2) there was no evi-
dence to support a rational basis to deny the permit.

STANDARD OF REVIEW

[1] A jurisdictional question which does not involve a factual
dispute is a matter of law. Loontjer v. Robinson, 266 Neb. 902,
670 N.W.2d 301 (2003).

[2] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obligation
to resolve the questions independently of the conclusion reached
by the trial court. Mitchell v. French, 267 Neb. 656, 676 N.W.2d
361 (2004).

ANALYSIS

First we address what is the proper procedure to appeal a denial
of a conditional use permit by a board of supervisors. Here,
Mogensen filed a petition in error with the district court. The par-
ties, however, do not discuss the procedural issue in their briefs.
The court noted that §§ 23-168.01 to 23-168.04 also provide a
method for appeal. Thus, the question is whether Mogensen, by
filing a petition in error, properly perfected an appeal. If a petition
in error is not the proper procedure for appealing the Board of
Supervisors’ decision, then the court lacked jurisdiction.

[3,4] Before reaching the legal issues presented for review, it
is the duty of an appellate court to settle jurisdictional issues
presented by a case. Pennfield Oil Co. v. Winstrom, 267 Neb.
288, 673 N.W.2d 558 (2004). When lack of jurisdiction in the
original tribunal is apparent on the face of the record, yet the
parties fail to raise that issue, it is the duty of a reviewing court
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to raise and determine the issue of jurisdiction sua sponte.
Vopalka v. Abraham, 260 Neb. 737, 619 N.W.2d 594 (2000).

Because of the procedural tension, we must interpret a series
of statutes. The petition in error statute states that a “judgment
rendered or final order made by any tribunal, board, or officer
exercising judicial functions and inferior in jurisdiction to the
district court may be reversed, vacated, or modified by the dis-
trict court.” § 25-1901. But § 23-168.02 states in part:

(1) An appeal to the board of adjustment may be taken by
any person or persons aggrieved, or by any officer, depart-
ment, board, or bureau of the county affected by any decision
of an administrative officer or planning commission. Such
appeal shall be taken within a reasonable time, as provided
by the rules of the board of adjustment, by filing with the
board a notice of appeal specifying the grounds thereof. The
officer or agency from whom the appeal is taken shall trans-
mit to the board of adjustment all the papers constituting the
record upon which the action appealed from was taken.

In addition, § 23-168.03 provides:

The board of adjustment shall, subject to such appropri-
ate conditions and safeguards as may be established by the
county board, have only the following powers:

(1) To hear and decide appeals where it is alleged by the
appellant that there is an error in any order, requirement,
decision, or refusal made by an administrative official or
agency based on or made in the enforcement of any zoning
regulation or any regulation relating to the location or
soundness of structures|.]

Finally, § 23-168.04 states in part:

Any person or persons, jointly or severally, aggrieved by
any decision of the board of adjustment, or any officer,
department, board, or bureau of the county, may present to
the district court for the county a petition, duly verified,
setting forth that such decision is illegal, in whole or in
part, and specifying the grounds of the illegality.

Section 23-168.03(1) gives a board of adjustment the power
to hear appeals of any “order, requirement, decision, or refusal
made by an administrative official or agency based on or made
in the enforcement of any zoning regulation.” Thus, we must
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determine whether the Board of Supervisors is an “administra-
tive official or agency.”

[5-7] We have stated that an administrative agency is “a gov-
ernmental authority, other than a court and other than a legislative
body, which affects the rights of private parties through either
adjudication or rulemaking.” State ex rel. Stenberg v. Murphy, 247
Neb. 358, 366, 527 N.W.2d 185, 193 (1995). If the language of a
statute is clear, the words of such statute are the end of any judi-
cial inquiry regarding its meaning. Salazar v. Scotts Bluff Cty.,
266 Neb. 444, 665 N.W.2d 659 (2003). But when a statutory term
is reasonably considered ambiguous, a court may examine the
legislative history of the act in question to ascertain the intent of
the Legislature. Sydow v. City of Grand Island, 263 Neb. 389, 639
N.W.2d 913 (2002). Here, however, the statutes do not define
whether the Board of Supervisors is an agency.

The Nebraska Court of Appeals recently examined legislative
history in determining whether an appeal could be taken to a
board of adjustment from a board of supervisors’ decision.
Niewohner v. Antelope Cty. Bd. of Adjustment, 12 Neb. App.
132, 668 N.W.2d 258 (2003). In Niewohner, the board of super-
visors denied a conditional use permit which was then appealed
to the board of adjustment. The board of adjustment determined
that it lacked jurisdiction over the appeal. The district court
affirmed, and the Court of Appeals reversed, holding that the
district court had jurisdiction.

Referring to §§ 23-168.01 to 23-168.04 along with the county
zoning regulations that were virtually identical to § 23-168.03,
the Court of Appeals determined that the board of adjustment had
jurisdiction over the appeal. The Court of Appeals relied heavily
on legislative history showing that the Legislature intended the
board of adjustment to be the quasi-judicial authority that would
review appeals from the board of supervisors.

For example, when introducing the bill, Senator Doug Bereuter
stated:

“The [County Board of Supervisors] implements any regu-
lations [it] might have enacted through the building inspec-
tor. . . . If [the building inspector] denies [a building permit,]
the citizen can take an appeal to the Zoning Board of
Adjustment. . . . [T]he appeal provisions beyond [the Zoning
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Board of Adjustment are] to the district court and on up the
court system.”

Niewohner, 12 Neb. App. at 136, 668 N.W.2d at 262 (quoting

Committee on Government, Military, and Veterans’ Affairs, L.B.

186, 85th Leg., 1st Sess. (Feb. 18, 1977)). Senator Bereuter then

stated:
“[TThe Zoning Board of Adjustment . . . is a judicial or quasi
judicial body and can do only three things under the existing
state law. One, it can interpret boundaries of districts; two, it
can grant variances under various specific conditions which
are very closely delineated by law, wherefore unusual con-
ditions like topography or the shape of a lot, a strict appli-
cation of the rules wouldn’t permit any kind of construction
on that lot. In those cases|,] the variance can be granted. The
Zoning Board of Adjustment is the only body that can grant
such variance[.] The third area . . . is . . . [the Zoning Board
of Adjustment] serves as an appeal mechanism when the cit-
izen feels that the building inspector or the governing body
didn’t follow their own regulations or perhaps discriminated
unfairly against that citizen.”

Niewohner, 12 Neb. App. at 137, 668 N.W.2d at 262. Senator

Bereuter further commented that under the proposed statutory

provisions,
“the County [Supervisors] may not appoint themselves to the
Zoning Board of Adjustment. . . . The reason I feel strongly
about this matter is that the Zoning Board of Adjustment is
the quasi judicial body. It does serve as an avenue of appeal
for the decisions of the [County Board of Supervisors] or the
building inspector. Therefore, if you have one of the County
[Supervisors] sitting on the [Board of Adjustment] he in fact
is ruling on the appeal of a decision he might have made
himself. Or certainly his body made.”

Id. at 137, 668 N.W.2d at 263.

Considering the statutory provisions, zoning regulations, and
the legislative history, the Court of Appeals determined that the
board of supervisors was an administrative agency and that the
Legislature intended appeals from the board of supervisors to be
taken to the board of adjustment. The court found particularly
persuasive the concern that a member of the board of supervisors
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could not simultaneously serve on the board of adjustment
because he or she could face the problem of ruling on the appeal
of a decision he or she might have made. Accordingly, the Court
of Appeals reversed, and remanded. A petition for further review
was not filed in the case.

We agree with the Court of Appeals that an appeal may be
taken from a board of supervisors. A question remains, however,
whether the procedure in §§ 23-168.01 to 23-168.04 forecloses
the ability to appeal through a petition in error under § 25-1901.
We determine that it does.

[8,9] The petition in error statutes allow a judgment rendered
or final order made by any tribunal, board, or officer exercising
judicial functions to be reversed, vacated, or modified by the
district court. Further, a court will construe statutes relating to
the same subject matter together so as to maintain a consistent
and sensible scheme. In re Estate of Eickmeyer, 262 Neb. 17,
628 N.W.2d 246 (2001). If a conflict exists between two statutes
on the same subject matter, the special provisions of a statute
prevail over the general provisions in the same or other statutes.
State ex rel. Garvey v. County Bd. of Comm., 253 Neb. 694, 573
N.W.2d 747 (1998).

[10] Here, the Legislature considered the Board of Supervisors
to be an administrative agency and the Board of Adjustment as a
body that performs judicial or quasi-judicial functions. Thus, by
adopting a specific method for appeal, the Legislature provided for
an appeal specifically outside of the petition in error. Accordingly,
we determine that an appeal from a board of supervisors denying
a conditional use permit is to be taken in accordance with
§§ 23-168.01 to 23-168.04 and not by a petition in error.

CONCLUSION
We conclude that Mogensen should have filed an appeal with
the Board of Adjustment. The district court lacked jurisdiction
to hear his appeal on a petition in error. Accordingly, we dismiss
the appeal.
APPEAL DISMISSED.
STEPHAN, J., not participating.
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IN RE GUARDIANSHIP AND CONSERVATORSHIP OF W.G. WOLTEMATH,

10.

11.

G.

ALSO KNOWN AS WILMER WOLTEMATH, ALSO KNOWN AS
WILMER JOHAN GOTLIEB WOLTEMATH,

AN INCAPACITATED AND PROTECTED PERSON.
KATHLEEN A. REENTS, APPELLANT, V. ROBERT J. WOLTEMATH,
ATTORNEY IN FACT FOR W.G. WOLTEMATH AND TRUSTEE
OF THE WILMER G. WOLTEMATH TRUST, APPELLEE.

680 N.W.2d 142

Filed May 28, 2004. No. S-02-550.

Jurisdiction: Appeal and Error. A jurisdictional question which does not involve a
factual dispute is determined by an appellate court as a matter of law.

: ____. Before reaching the legal issues presented for review, it is the duty of an
appellate court to settle jurisdictional issues presented by a case.

Attorney Fees: Judgments: Final Orders. When a motion for attorney fees under
Neb. Rev. Stat. § 25-824 (Reissue 1995) is made prior to the judgment of the court in
which the attorney’s services were rendered, the judgment will not become final and
appealable until the court has ruled upon that motion.

Jurisdiction: Appeal and Error. After an appeal to an appellate court has been per-
fected in a civil case, a lower court is without jurisdiction to hear a case involving the
same matter between the same parties.

Final Orders: Appeal and Error. A party may appeal from a court’s order only if
the decision is a final, appealable order.

Appeal and Error. A notice of appeal from a nonappealable order does not render
void for lack of jurisdiction acts of the trial court taken in the interval between the fil-
ing of the notice and the dismissal of the appeal by the appellate court.

Judgments: Final Orders: Appeal and Error. Neb. Rev. Stat. § 25-1912(2) (Cum.
Supp. 2002) permits a notice of appeal from a nonfinal decision to operate as a notice
of appeal from the final judgment only when a lower court announces a decision that
would be appealable if immediately followed by the entry of judgment.

Statutes: Appeal and Error. Statutory language is to be given its plain and ordinary
meaning, and an appellate court will not resort to interpretation to ascertain the mean-
ing of statutory words which are plain, direct, and unambiguous.

Fees: Time: Appeal and Error. Under Neb. Rev. Stat. § 25-1912 (Cum. Supp.
2002), an untimely docket fee has the same effect as an untimely notice of appeal.
Statutes. A court must attempt to give effect to all parts of a statute, and if it can be
avoided, no word, clause, or sentence will be rejected as superfluous or meaningless.
Jurisdiction: Appeal and Error. An appellate court acquires no jurisdiction unless
the appellant has satisfied the requirements for appellate jurisdiction.

: . When an appellate court is without jurisdiction to act, the appeal must be
dismissed.

Appeal from the County Court for Douglas County: THOMAS
McQUuabg, Judge. Appeal dismissed.
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William E. Seidler, Jr., of Seidler & Seidler, P.C., for appellant.

Gregory C. Scaglione, of Koley Jessen P.C., L.L.O., for
appellee.

HENDRY, C.J., WRIGHT, GERRARD, STEPHAN, MCCORMACK, and
MILLER-LERMAN, JJ.

GERRARD, J.

BACKGROUND

Kathleen A. Reents (Kathleen), the appellant, and Robert J.
Woltemath (Robert), the appellee, are the adult children of W.G.
Woltemath (W.G.). In 1995, W.G. executed a series of estate
planning documents prepared by an attorney from the Koley
Jessen law firm, which represented W.G. at that time and repre-
sents Robert in the current proceeding. In particular, W.G. exe-
cuted a “springing” durable power of attorney, a health care
power of attorney, a last will and testament, and a revocable
trust. As pertinent, the durable power of attorney appointed
Robert as W.G.’s attorney in fact in the event of his disability or
incapacity, and Robert was named cotrustee of the trust in the
event that W.G. became incompetent. The power of attorney and
trust documents did not provide how W.G.’s disability, incapac-
ity, or incompetence were to be determined.

By January 2001, W.G. was suffering from dementia of the
Alzheimer’s type, and Robert and Kathleen met to discuss the
management of their father’s affairs. They disagreed with
respect to several issues. In April 2001, Kathleen filed a petition
in the county court for appointment of a guardian and conserva-
tor for W.G., nominating herself as guardian, and a neutral attor-
ney as conservator. Robert filed a responsive pleading alleging
the existence of, and his authority pursuant to, the 1995 docu-
ments. Kathleen replied that the 1995 power of attorney was a
“Springing” power of attorney that was effective only after a
Jjudicial determination of W.G.’s disability or incapacity to man-
age his own affairs and further that there had been no judicial
determination of W.G.’s incompetence to manage the revocable
trust. Robert replied that a judicial determination was unneces-
sary to activate his authority pursuant to those documents.
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Kathleen also filed a motion to disqualify Koley Jessen from
representing Robert, based on an alleged conflict of interest aris-
ing from the firm’s prior representation of W.G. The county court
denied that motion, but appointed independent counsel to repre-
sent W.G.

The matter proceeded to trial. Significantly, prior to trial, the
parties stipulated that W.G. had properly executed the 1995 doc-
uments, that W.G. had become incompetent to handle his own
affairs, and that “the Durable Power of Attorney executed by
W.G. . .. on December 27, 1995 has now become effective due
to the agreed upon incompetency of W.G.” (Emphasis supplied.)
After trial, Robert, joined by counsel for W.G., moved to dis-
miss Kathleen’s petition. The county court granted the motion,
finding no evidence, let alone clear and convincing evidence,
that appointment of a guardian or conservator was necessary or
advisable. After this decision, which was announced from the
bench, Kathleen filed a notice of appeal and paid the required
docket fee. Subsequently, the court entered a file-stamped order
dismissing Kathleen’s petition. Kathleen filed another notice of
appeal, but this time did not pay the docket fee.

The county court’s order dismissing Kathleen’s petition
specifically reserved the issue of attorney fees, which had been
requested in Robert’s responsive pleadings pursuant to Neb. Rev.
Stat. § 25-824 (Reissue 1995). Kathleen’s first two notices of
appeal preceded the court’s ruling on attorney fees. The county
court subsequently awarded attorney fees against Kathleen, to
Robert in the amount of $42,418.97 and to W.G.’s attorney in the
amount of $12,568.72. Kathleen subsequently filed another
notice of appeal, but again did not pay the docket fee. At that
point, the procedural sequence of events occurring in 2002 stood
as follows:

May 7  The county court announced, from the bench, its
decision to dismiss the petition, and its intention
to award attorney fees, but reserved ruling on the
amount and to whom the attorney fees would be
assessed.

May 15 Kathleen filed her first notice of appeal and paid
the docket fee.
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May 21  The county court filed a written order memori-
alizing the decision announced from the bench
on May 7, but still reserved ruling on attorney
fees.

June 19  Kathleen filed her second notice of appeal, styled
as an “Amended Notice of Appeal,” purporting to
relate to the May 21 file-stamped order. Kathleen
did not pay another docket fee.

June 20 The county court filed its order assessing attor-
ney fees against Kathleen.

June 28 Kathleen filed another “Notice of Appeal.”
Kathleen again did not pay the docket fee.

ASSIGNMENTS OF ERROR AND
ISSUES ON APPEAL

Kathleen assigns, consolidated and restated, that the county
court erred in (1) not appointing a guardian or conservator for
W.G. because Robert failed to obtain the judicial declaration nec-
essary to give effect to the springing durable power of attorney,
(2) not disqualifying Koley Jessen from representing Robert, and
(3) ordering Kathleen to pay attorney fees.

Robert argues that this court lacks jurisdiction because of
Kathleen’s failure to pay the docket fee for the only notice of
appeal she filed with respect to a final, appealable order. See
Creighton St. Joseph Hosp. v. Tax Eq. & Rev. Comm., 260 Neb.
905, 620 N.W.2d 90 (2000) (filing of notice of appeal and
depositing of docket fee are both mandatory and jurisdictional).
Robert also argues that Kathleen has waived her assignment of
error respecting the disqualification of Koley Jessen by not
seeking timely review of that issue in a mandamus action. See
Mathews v. Mathews, 267 Neb. 604, 676 N.W.2d 42 (2004)
(appellate action is inadequate means of presenting attorney
conflicts of interest for review; party seeking review of order
denying disqualification should seek mandamus).

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law.
Smith v. Lincoln Meadows Homeowners Assn., 267 Neb. 849,
678 N.W.2d 726 (2004).
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ANALYSIS

[2] We first turn to Robert’s contention that we lack appellate
jurisdiction. Before reaching the legal issues presented for
review, it is the duty of an appellate court to settle jurisdictional
issues presented by a case. Pennfield Oil Co. v. Winstrom, 267
Neb. 288, 673 N.W.2d 558 (2004). Robert contends that we lack
jurisdiction because Kathleen’s first two notices of appeal were
premature, and because her final notice of appeal was not accom-
panied by the required docket fee. Kathleen argues, in response,
that (1) her May 15, 2002, notice of appeal divested the county
court of jurisdiction to rule on attorney fees, (2) the notice of
appeal filed on May 15 should be treated as filed on June 20 pur-
suant to Neb. Rev. Stat. § 25-1912(2) (Cum. Supp. 2002), and (3)
the docket fee filed with the May 15 notice of appeal should
relate forward to the notice of appeal filed on June 28.

[3] As a preliminary matter, we note, although the parties do
not contend otherwise, that the notices of appeal filed on May
15 and June 19, 2002, were premature and not taken from a
final, appealable order. When a motion for attorney fees under
§ 25-824 is made prior to the judgment of the court in which the
attorney’s services were rendered, the judgment will not become
final and appealable until the court has ruled upon that motion.
Salkin v. Jacobsen, 263 Neb. 521, 641 N.W.2d 356 (2002).
Kathleen’s May 15 and June 19 notices of appeal were not taken
from final, appealable orders and failed to confer appellate juris-
diction on this court.

[4-6] This conclusion is also dispositive of Kathleen’s first
argument with respect to jurisdiction: that the county court was
divested of jurisdiction by the May 15, 2002, notice of appeal.
Generally, after an appeal to an appellate court has been per-
fected in a civil case, a lower court is without jurisdiction to hear
a case involving the same matter between the same parties.
However, a party may appeal from a court’s order only if the
decision is a final, appealable order. Nebraska Nutrients v.
Shepherd, 261 Neb. 723, 626 N.W.2d 472 (2001). A notice of
appeal from a nonappealable order does not render void for lack
of jurisdiction acts of the trial court taken in the interval between
the filing of the notice and the dismissal of the appeal by the
appellate court. Id.; Holste v. Burlington Northern RR. Co., 256
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Neb. 713, 592 N.W.2d 894 (1999). Because Kathleen’s first two
notices of appeal were taken from a nonappealable order, see
Salkin, supra, the county court retained jurisdiction to award
attorney fees.

Kathleen’s argument that the May 15, 2002, notice of appeal
should be treated as having been filed on June 20 is also with-
out merit. She relies upon § 25-1912(2), which provides that

[a] notice of appeal or docket fee filed or deposited after the
announcement of a decision or final order but before the
entry of the judgment, decree, or final order shall be treated
as filed or deposited after the entry of the judgment, decree,
or final order and on the date of entry.

However, the plain language of § 25-1912(2) provides for the
relation forward of a notice of appeal or docket fee only when
filed or deposited “after the announcement of a decision or final
order,” but before “entry of the judgment” pursuant to Neb. Rev.
Stat. § 25-1301 (Cum. Supp. 2002). This statute essentially cod-
ifies our prior rule, expressed in State v. McDowell, 246 Neb.
692, 522 N.W.2d 738 (1994), that a notice of appeal filed after
the trial court announced its decision, but before a judgment has
been rendered, is effective to confer jurisdiction on the appellate
court if the notice of appeal shows on its face that it relates to the
decision which has been announced by the trial court and the
record shows that a judgment was subsequently rendered in
accordance with the decision which was announced and to which
the notice of appeal relates. See, also, State v. Hess, 261 Neb.
368, 622 N.W.2d 891 (2001); Janssen v. Tomahawk Oil Co., 254
Neb. 370, 576 N.W.2d 787 (1998).

As with the rule we set forth in McDowell, supra, § 25-1912(2)
was not intended to validate anticipatory notices of appeal filed
prior to the announcement of a final judgment. See, General
Television Arts, Inc. v. Southern Ry. Co., 725 F.2d 1327 (11th Cir.
1984); Hess, supra. The language of § 25-1912(2) is functionally
identical to that of Fed. R. App. P. 4(a)(2). See id. (‘“notice of
appeal filed after the court announces a decision or order—but
before the entry of the judgment or order—is treated as filed on
the date of and after the entry”). Under rule 4(a)(2), the relation
forward of a premature notice of appeal applies only to a decision
that will be appealable once it is entered. See 20 James Wm.
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Moore et al., Moore’s Federal Practice § 304.12 (3d ed. 2004).
“Although an appeal need not be from a final judgment, it must be
from a final decision.” Id., § 304.23 at 304-74.

The U.S. Supreme Court, addressing the effect of rule 4(a)(2),
explained that the rule permits a notice of appeal filed from cer-
tain nonfinal decisions to serve as an effective notice from a sub-
sequently entered final judgment. See FirsTier Mtge. Co. v.
Investors Mtge. Ins. Co.,498 U.S. 269, 111 S. Ct. 648, 112 L. Ed.
2d 743 (1991). However, the Court stated that a premature notice
of appeal relates forward to the date of entry of a final “judg-
ment” only when the ruling designated in the notice is a “deci-
sion” for purposes of the rule. See id. Thus, the rule does not per-
mit a notice of appeal from a clearly interlocutory decision. See
id. Rather, the rule “permits a notice of appeal from a nonfinal
decision to operate as a notice of appeal from the final judgment
only when a district court announces a decision that would be
appealable if immediately followed by the entry of judgment.”
(Emphasis in original.) 498 U.S. at 276. Based on that holding,
the Court concluded that the notice of appeal at issue in that case
related forward, because it had been filed after a bench ruling
that purported to dispose of all of the pending claims. See id.
See, e.g., American Totalisator v. Fair Grounds Corp., 3 F.3d 810
(5th Cir. 1993) (notice of appeal related forward because it was
filed after disposition of all outstanding issues). Compare, e.g.,
In re Jack Raley Const., Inc., 17 F.3d 291 (9th Cir. 1994) (pre-
mature notice of appeal did not relate forward under rule 4(a)(2)
because matter of prejudgment interest was not decided until
after notice of appeal had been filed).

[7] The reasoning of FirsTier Mtge. Co. with respect to rule
4(a)(2) is equally applicable to the functionally identical lan-
guage of § 25-1912(2). See, Phillips v. Industrial Machine, 257
Neb. 256, 597 N.W.2d 377 (1999) (Gerrard, J., concurring)
(U.S. Supreme Court interpretation of federal statute is persua-
sive where state law is identical to federal law at issue); In re
Application of Northland Transp., 239 Neb. 918, 479 N.W.2d
764 (1992). We also assume that when the Legislature used the
language of rule 4(a)(2), it was aware of the U.S. Supreme
Court’s authoritative explanation of the effect of that rule.
Consequently, we hold that § 25-1912(2) permits a notice of
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appeal from a nonfinal decision to operate as a notice of appeal
from the final judgment only when a lower court announces a
decision that would be appealable if immediately followed by
the entry of judgment. See FirsTier Mtge. Co., supra.

Based on that holding, we conclude that neither the county
court’s pronouncement from the bench on May 7, 2002, nor the
county court’s written order of May 21, announce a “decision or
final order” within the meaning of § 25-1912(2). The notices of
appeal of May 15 and June 19 were filed before the issue of attor-
ney fees was finally determined and cannot relate forward. In
short, the May 7 order was not an “announcement of a decision or
final order” within the meaning of § 25-1912(2) because it was
not a decision that would have been appealable if immediately
followed by the entry of judgment. See, FirsTier Mtge. Co. v.
Investors Mtge. Ins. Co., 498 U.S. 269, 111 S. Ct. 648, 112 L. Ed.
2d 743 (1991); In re Jack Raley Const., Inc., supra; Salkin v.
Jacobsen, 263 Neb. 521, 641 N.W.2d 356 (2002). The only timely
and effective notice of appeal filed in this case was filed on June
28, as it was the only notice filed after the county court announced
a final decision and entered a final, appealable order.

‘We now turn to Kathleen’s final contention, and the fundamen-
tal issue of appellate jurisdiction presented in this case: whether
the docket fee deposited with the May 15, 2002, notice of appeal
satisfied the jurisdictional requirements associated with the June
28 notice of appeal. As relevant, § 25-1912(1) provides that

proceedings to obtain a reversal, vacation, or modification
of judgments and decrees rendered or final orders made by
the district court . . . shall be by filing in the office of the
clerk of the district court in which such judgment, decree,
or final order was rendered, within thirty days after the
entry of such judgment, decree, or final order, a notice of
intention to prosecute such appeal signed by the appellant
or appellants or his, her, or their attorney of record and . . .
by depositing with the clerk of the district court the docket
fee required by section 33-103.
See, also, Neb. Rev. Stat. § 30-1601 (Cum. Supp. 2002) (appeals
from county court in probate cases taken to Nebraska Court of
Appeals in same manner as appeal from district court). Section
25-1912(4) further provides, in relevant part, that
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an appeal shall be deemed perfected and the appellate court
shall have jurisdiction of the cause when such notice of
appeal has been filed and such docket fee deposited in the
office of the clerk of the district court, and after being per-
fected no appeal shall be dismissed without notice, and no
step other than the filing of such notice of appeal and the
depositing of such docket fee shall be deemed jurisdictional.
[8] We conclude that Kathleen’s argument, that the docket fee
she paid should relate forward, is inconsistent with the plain lan-
guage of § 25-1912, and that she was required to deposit the
required docket fee after the entry of final judgment in order to
perfect her appeal. Section 25-1912(1) requires that an appeal is
perfected by filing a notice of appeal and depositing the docket
fee “within thirty days after the entry of such judgment, decree,
or final order.” (Emphasis supplied.) See Haber v. V & R Joint
Venture, 263 Neb. 529, 641 N.W.2d 31 (2002). The plain lan-
guage of § 25-1912(1) requires that both the notice of appeal
and the docket fee must be filed after the entry of the final order
from which the appeal is taken. See Haber, supra. Statutory lan-
guage is to be given its plain and ordinary meaning, and an
appellate court will not resort to interpretation to ascertain the
meaning of statutory words which are plain, direct, and unam-
biguous. In re Estate of Breslow, 266 Neb. 953, 670 N.W.2d
797 (2003).
[9] Furthermore, Kathleen’s argument is inconsistent with
§ 25-1912(2) and (3). Section 25-1912(2) states that a docket fee
deposited after the “announcement of a decision or final order,”
but before the entry of judgment, shall be treated as deposited
after the entry of judgment. Section 25-1912 provides that both
the notice of appeal and docket fee are jurisdictional, and the
statute establishes identical criteria for determining whether they
were timely filed and whether they should relate forward. See id.
In other words, under § 25-1912, an untimely docket fee has the
same effect as an untimely notice of appeal. We have already
concluded that the May 15, 2002, notice of appeal cannot relate
forward, because it was not filed after the announcement of a
decision or final order that would have been appealable if fol-
lowed immediately by the entry of judgment. The May 15 docket
fee is subject to the same statutory language, and cannot relate



42 268 NEBRASKA REPORTS

forward to the June 20 judgment or June 28 notice of appeal for
the same reasons.

Similarly, § 25-1912(3) provides that if a party files a motion
that terminates the running of the time for filing a notice of
appeal, such as a motion for new trial, a notice of appeal filed
before the court announces its decision upon the terminating
motion shall have no effect. The statute provides that a new
notice of appeal shall be filed after the entry of the order ruling
on the terminating motion, but that “[n]Jo additional fees are
required for such filing.” Id.

[10] A court must attempt to give effect to all parts of a statute,
and if it can be avoided, no word, clause, or sentence will be
rejected as superfluous or meaningless. Gilroy v. Ryberg, 266
Neb. 617, 667 N.W.2d 544 (2003). Section 25-1912 expressly
provides for the relation forward of a docket fee that has been pre-
maturely deposited and sets forth the circumstances under which
such a relation forward is to occur. Were we to conclude that any
prematurely filed docket fee relates forward to a subsequently
filed notice of appeal, the specific provisions of § 25-1912 would
be superfluous. Rather, we must conclude that the Legislature’s
positive statement of when a relation forward is to occur was
intended to foreclose a notice of appeal or docket fee from relat-
ing forward under other circumstances. See Premium Farms v.
County of Holt, 263 Neb. 415, 640 N.W.2d 633 (2002) (applying
principle that expression of one thing is exclusion of others).

[11,12] For the foregoing reasons, we conclude that the juris-
dictional requirements of § 25-1912 were not satisfied by the
May 15, 2002, docket fee, which was not deposited “within thirty
days after” the entry of the final order from which this appeal
was taken. Kathleen’s appeal, based on the June 28 notice of
appeal, was not perfected pursuant to § 25-1912(4), and we con-
sequently lack appellate jurisdiction. An appellate court acquires
no jurisdiction unless the appellant has satisfied the requirements
for appellate jurisdiction. Manske v. Manske, 246 Neb. 314, 518
N.W.2d 144 (1994). When an appellate court is without juris-
diction to act, the appeal must be dismissed. Larsen v. D B
Feedyards, 264 Neb. 483, 648 N.W.2d 306 (2002).

APPEAL DISMISSED.

CONNOLLY, J., not participating.
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Filed May 28, 2004. No. S-02-899.

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to
the discretion of the trial court, whose decision will be upheld in the absence of an
abuse of that discretion.

Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion
exists when a judge, within the effective limits of authorized judicial power, elects to
act or refrain from action, but the selected option results in a decision which is unten-
able and unfairly deprives a litigant of a substantial right or a just result in matters sub-
mitted for disposition through the judicial system.

Appeal and Error. To be considered by an appellate court, an alleged error must be
both specifically assigned and specifically argued in the brief of the party assigning
the error.

Trial: Courts: Jury Instructions: Appeal and Error. It is not necessarily prejudi-
cial error for a court, without notice to and outside the presence of counsel and after
deliberations have already begun, to direct the jury to consider the instructions previ-
ously given.

Eminent Domain: Damages. The measure of damages for the taking of an easement
is the difference in the reasonable market value of the property before and after the
taking of the easement.

Jury Instructions: Words and Phrases. A supplemental instruction is one which
would have been proper in the first charge.

Trial: Judges: Proof. With respect to judicial misconduct, the complaining party
bears the burden of proving both that an unauthorized private communication occurred
and that the complaining party suffered prejudice as a result.

Motions for New Trial: Juror Misconduct. An application for new trial may prop-
erly be based upon allegations of misconduct of the jury.

Motions for New Trial: Juror Misconduct: Proof. In a motion for new trial, alle-
gations of misconduct by jurors must be substantiated by competent evidence.
Motions for New Trial: Juror Misconduct: Verdicts. In a motion for new trial, the
misconduct complained of must relate to a disputed matter that is relevant to the
issues in the case and must have influenced the jurors in arriving at the verdict.

New Trial: Jury Misconduct: Proof. In order for a new trial to be ordered because
of juror misconduct, the party claiming the misconduct has the burden to show by
clear and convincing evidence that prejudice has occurred.

Jury Misconduct: Appeal and Error. The trial court’s ruling on a question involv-
ing jury misconduct will not be disturbed on appeal absent an abuse of discretion.
Rules of Evidence: New Trial: Jurors: Testimony. Neb. Evid. R. 606(2), Neb. Rev.
Stat. § 27-606(2) (Reissue 1995), does not equate with, or govern, grounds for a new
trial, but merely governs the competency of jurors to testify concerning the jury process.
Rules of Evidence: Verdicts: Juries. Under Neb. Evid. R. 606(2), Neb. Rev. Stat.
§ 27-606(2) (Reissue 1995), a juror may testify as to whether the jury considered
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prejudicial information emanating from a source other than evidence presented at
trial, but a juror’s testimony may not be used to establish the effect of such informa-
tion upon the jury or its influence on the jury or jury motives, methods, misunder-
standings, thought processes, or discussions during deliberations which entered into
the verdict.

Jury Misconduct: Proof. Extraneous material or information considered by a jury may
be deemed prejudicial without proof of actual prejudice if the material or information
relates to an issue submitted to the jury and there is a reasonable possibility that the
extraneous material or information affected the verdict to the detriment of a litigant.
Rules of Evidence: Jurors. For purposes of Neb. Evid. R. 606(2), Neb. Rev. Stat.
§ 27-606(2) (Reissue 1995), while one may not inquire as to whether the presence of
the evidence affected the juror’s mind, it is proper and necessary that evidence be pre-
sented by the objecting party to show that extraneous prejudicial information was
improperly brought to the jury’s attention.

Damages: Appeal and Error. On appeal, the fact finder’s determination of damages
is given great deference.

__:__.Theamount of damages is a matter solely for the fact finder, whose action
in this respect will not be disturbed on appeal if it is supported by evidence and bears
a reasonable relationship to the elements of damages proved.

___.Anaward of damages may be set aside as excessive or inadequate when,
and not unless, it is so excessive or inadequate as to be the result of passion, preju-
dice, mistake, or some other means not apparent in the record.

Appeal from the District Court for Sarpy County: WILLIAM B.

ZASTERA, Judge. Affirmed.

William G. Dittrick, of Baird, Holm, McEachen, Pedersen,

Hamann & Strasheim, and J. Patrick Green for appellants.

Roger L. Shiffermiller and Timothy J. Thalken, of Fraser,

Stryker, Meusey, Olson, Boyer & Bloch, P.C., for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,

McCoRrRMACK, and MILLER-LERMAN, JJ.

MCcCORMACK, J.

I. NATURE OF CASE

Duane J. Dowd, Frances D. Dowd, Frank W. Bemis, Connie B.

Bemis, and Roberta F. Bemis, condemnees in a condemnation
action brought by the Omaha Public Power District (OPPD),
appeal an order denying their motion for new trial following a
jury verdict awarding damages in their favor. Condemnees allege
that the district court for Sarpy County communicated with the
jury after it retired to deliberate, that the jury awarded inadequate
damages, and that juror misconduct occurred. We affirm.
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II. BACKGROUND

Condemnees are the owners of a tract of land located on the
southwest corner of 156th Street and Giles Road in Sarpy
County, Nebraska (Dowd/Bemis property). According to testi-
mony at trial, the Dowd/Bemis property is approximately 68
acres, which is adjacent to a very large area of parkland and lake
otherwise known as the Chalco Hills Recreation Area. On
January 22, 1999, OPPD filed a petition for condemnation to
condemn a permanent right-of-way easement consisting of 1.49
acres of the Dowd/Bemis property for the purpose of construct-
ing a 345,000-volt electric powerline along the border of the
property. On July 15, condemnees filed an appeal in the district
court for Sarpy County. Condemnees alleged that as owners of
the Dowd/Bemis property, which property OPPD sought to con-
demn and acquire by eminent domain, the $30,000 sum awarded
for the taking of their property was neither fair nor adequate.
The case ultimately proceeded to trial, and the jury returned a
verdict in favor of condemnees.

During trial, condemnees produced testimony regarding the
nature of the easement and the property subject to the easement.
Randal L. Samson, at the time of the condemnation of the
Dowd/Bemis property, was the manager of transmission engi-
neering with OPPD. He described the Dowd/Bemis property as
having four power poles 135 to 140 feet in height, approximately
3'/» feet in diameter, and currently carrying seven total wires. The
lines attached to the poles on the Dowd/Bemis property were
345,000-volt lines, which were the largest transmission lines used
by OPPD in either Douglas County or Sarpy County. The trans-
mission lines had already been constructed on the Dowd/Bemis
property at the time OPPD filed its condemnation action.

Condemnees also called appraisal expert Leroy L. Verschuur.
Verschuur testified that the easement placed no limits on the
number of poles OPPD could erect on the Dowd/Bemis property,
the height of the poles, or the number of wires that could be
placed on the poles. Verschuur noted that OPPD had erected four
poles on the easement property. Verschuur also testified that the
easement placed no limit on how much power OPPD could push
through the lines and that the easement gave OPPD control over
access to the property. Using the comparable sales approach,
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Verschuur calculated the value of the 1.49-acre parcel subject to
the easement at $31,290. Calculating damages to the remaining
property as a result of the easement at $391,000, Verschuur cal-
culated total damages to condemnees at $422,000. OPPD’s
expert appraiser, Thomas E. Stevens, agreed that, after the tak-
ing, the Dowd/Bemis property no longer had unlimited access
rights, but Stevens testified that he did not feel this influenced the
value of the property. Instead, Stevens limited his valuation of
condemnees’ property to current use only and valued condem-
nees’ damages at $29,800.

After considering the evidence, the jury returned a verdict for
condemnees of $31,290, on which judgment was entered.
Condemnees subsequently filed a motion for new trial alleging,
inter alia, juror misconduct, trial court error, and inadequate
damages. With respect to their claim of trial court error, con-
demnees contended that the court, after jury deliberations began
and following a written question from the jury, gave an oral
explanation of a jury instruction to the jury. This was done with-
out notification to or consent of counsel, and without reducing
the explanation to writing. The written question was given back
to the jury and has not been located. Condemnees offered juror
testimony, and both parties offered juror affidavits in support of
their respective positions relative to condemnees’ motion for
new trial. The trial court denied the motion for new trial.
Additional facts relevant to each of condemnees’ contentions in
this appeal will be discussed later in this opinion. Condemnees
timely appealed, and we moved the case to our docket pursuant
to our authority to regulate the caseloads of this court and the
Nebraska Court of Appeals. See Neb. Rev. Stat. § 24-1106(3)
(Reissue 1995).

III. ASSIGNMENTS OF ERROR

It is noted that all of condemnees’ assignments of error relate
to the trial court’s order denying condemnees’ motion for new
trial. Condemnees assign, restated, that the trial court erred in (1)
denying their motion for new trial; (2) finding that its decision to
confer with the jury in the jury room after deliberations had
begun, outside the presence of counsel, without having the jury’s
question or the court’s discussion with the jury recorded, and
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without having the court’s response permanently memorialized,
was not prejudicial; (3) finding that a statement made by a juror,
who was an electrical engineer, to the jury during deliberations
that a 345,000-volt transmission line and a 161,000-volt trans-
mission line were the same did not go to a material issue in the
case and was not prejudicial; (4) concluding that a visit by one of
the jurors to the condemnation site was not material and, there-
fore, not prejudicial; and (5) failing to find the jury awarded
inadequate damages, thereby justifying a new trial.

Although condemnees’ assignments of error Nos. 2 through
4, as set forth in their brief, claim that the trial court found harm-
less error, we will examine the actions of the trial court for error
and whether such error was prejudicial.

IV. STANDARD OF REVIEW

[1] A motion for new trial is addressed to the discretion of the
trial court, whose decision will be upheld in the absence of an
abuse of that discretion. Perry Lumber Co. v. Durable Servs.,
266 Neb. 517, 667 N.W.2d 194 (2003); Loving v. Baker’s
Supermarkets, 238 Neb. 727, 472 N.W.2d 695 (1991).

[2] A judicial abuse of discretion exists when a judge, within
the effective limits of authorized judicial power, elects to act or
refrain from action, but the selected option results in a decision
which is untenable and unfairly deprives a litigant of a substan-
tial right or a just result in matters submitted for disposition
through the judicial system. Smith v. Papio-Missouri River NRD,
254 Neb. 405, 576 N.W.2d 797 (1998); Kaminski v. Bass, 252
Neb. 760, 567 N.W.2d 118 (1997).

V. ANALYSIS

1. JubpICIAL MISCONDUCT

In restated assignment of error No. 2, condemnees contend
that the trial court erred in answering a written question from the
jury after the jury had retired, orally and out of the presence of
and without notice to counsel, and without a court reporter pres-
ent to preserve the discussion and the written question and
response of the court. Condemnees further claim that because the
nature and extent of the court’s conversation with the jury is not
clear from the record, prejudice should be presumed, thereby
necessitating a new trial.
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Condemnees offered the testimony and affidavits of jurors J.W.
and A.H. in support of their motion for new trial. Juror J.W.’s affi-
davit states that during deliberations, the jury sent a written ques-
tion to the trial judge relating to the jury instruction that addressed
the “ ‘full extent of the easement.”” Juror J.W.’s affidavit further
states that “[t]he judge then came in and orally talked to the jury
about this question.” During the hearing on the motion, juror J.W.
testified as follows:

Q Okay. Do you remember what that question was, sir?
A It had to do with the easement.

Q Okay.

A Size of the easement.

Q Can you tell me, to the best of your recollection, what
the question was?

A As I remember, we were discussing the easement
itself, and we wanted to know what it covered exactly.

Juror A.H.s affidavit states that “[d]uring the actual jury
deliberation of this matter, the jury sent a written question to the
Judge about the instruction dealing with ‘the full extent of the
easement’ and to what land this applied to. [The trial judge] then
orally talked to the jury about this question.”

[3] OPPD objected to both jurors J.W.’s and A.H.’s affidavits
on the bases of relevance and that the statements therein consti-
tute interdeliberational statements of the jury. The trial court over-
ruled these objections. OPPD did not cross-appeal and assign the
trial court’s ruling as error, and therefore, we do not consider the
objections. See Loontjer v. Robinson, 266 Neb. 902, 670 N.W.2d
301 (2003) (to be considered by appellate court, alleged error
must be both specifically assigned and specifically argued in brief
of party assigning error).

OPPD offered the affidavits of jurors C.B. and A.W. Jurors
C.B.’s and A.W.s affidavits both state in paragraph 2 that
“[d]uring jury deliberation of this matter, the jury sent a written
question to the Judge. In response to this question, the Judge
came into the jury room and told the members of the jury to refer
to the jury instructions previously given.” No objection was made
to paragraph 2 of these juror affidavits.
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The only dispute in this case is damages. Specifically, con-
demnees contend that the damage award may have been adversely
affected by the trial court’s failure to notify condemnees and give
them the opportunity to request appropriate supplemental jury
instructions.

Neb. Rev. Stat. § 25-1115 (Reissue 1995) provides:

No oral explanation of any instruction authorized by the
preceding sections shall, in any case, be allowed, and any
instruction or charge, or any portion of a charge or instruc-
tions, given to the jury by the court and not reduced to writ-
ing, as aforesaid, or a neglect or refusal on the part of the
court to perform any duty enjoined by the preceding sec-
tions, shall be error in the trial of the case, and sufficient
cause for the reversal of the judgment rendered therein.

Neb. Rev. Stat. § 25-1116 (Reissue 1995) provides:

After the jury have retired for deliberation, if there be a
disagreement between them as to any part of the testimony,
or if they desire to be informed as to any part of the law
arising in the case, they may request the officer to conduct
them to the court where the information upon the point of
law shall be given, and the court may give its recollection
as to the testimony on the point in dispute in the presence
of or after notice to the parties or their counsel.

Although condemnees have asserted as error a violation of
§§ 25-1115 and 25-1116, we have determined that directing a
jury to reread properly given instructions is not an instruction as
contemplated by § 25-1115. See Sesostris Temple Golden Dunes
v. Schuman, 226 Neb. 7, 409 N.W.2d 298 (1987) (determining
trial court did not further instruct jury when it told them to
reread jury instructions previously given). As such, § 25-1115 is
inapplicable here. However, pursuant to § 25-1116, we conclude
that the trial court committed error (1) in answering the jury’s
question without notice to the parties or their counsel in viola-
tion of § 25-1116 and (2) in addressing the jury’s question in the
jury room as opposed to open court as required by § 25-1116.
However, we will conclude in this opinion that these errors are
not prejudicial.

[4] We have previously concluded that it is not necessarily
prejudicial error for a court, without notice to and outside the
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presence of counsel and after deliberations have already begun,
to direct the jury to consider the instructions previously given.
See, Sesostris Temple Golden Dunes v. Schuman, supra; Hansen
v. Hasenkamp, 192 Neb. 530, 223 N.W.2d 44 (1974); Anderson
v. Evans, 168 Neb. 373, 96 N.W.2d 44 (1959). In Sesostris
Temple Golden Dunes, after deliberations began, the jury sub-
mitted several questions to the trial court. Without notifying
counsel, the trial court responded to the jury’s requests by stat-
ing, “ ‘Reread the instructions. The answers to your questions
can be found there.’” Sesostris Temple Golden Dunes v.
Schuman, 226 Neb. at 11, 409 N.W.2d at 301. On appeal, plain-
tiff contended that the trial court erred in failing to notify coun-
sel of the jury’s questions submitted during deliberations, result-
ing in prejudice to plaintiff. Plaintiff contended that counsel
should have been given an opportunity to draft clearer instruc-
tions or submit a special verdict form. Finding plaintiff’s assign-
ment without merit, we noted that the jury instructions initially
given to the jury before retiring to deliberations did answer the
jury’s subsequent questions to the trial court. We concluded that
plaintiff was not prejudiced by the court’s response to the jury’s
question. Id. Thus, in the instant case, if the jury instructions
given were correct, then the trial court’s action of directing the
jury, without notice to and outside the presence of counsel, to
refer to the instructions previously given was not prejudicial.
This condemnation case involves the taking of an easement.
As such, NJI12d Civ. 13.06, applicable to easements, is the appro-
priate instruction.
NJI2d Civ. 13.06 states:
III. Owner’s Compensation
The plaintiff is entitled to recover the difference[, if
any,] between the fair market value of the property before
the easement was taken and its fair market value after the
easement was taken. In addition, the plaintiff is entitled to
recover (his, her, its) reasonable abstracting expenses.
The instructions given in this case regarding the method of
determining condemnees’ damages is contained in instruction No.
2, under “C. Burden of Proof.” This instruction states: “The
Condemnees are entitled to recover the difference between the fair
market value of it’s [sic] property before the easement was taken,
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and it’s [sic] fair market value after the easement was taken.” A
review of the record shows that condemnees objected to instruc-
tion No. 2 on only two grounds. First, condemnees requested that
the word “immediately” be added before the phrase “after the
easement was taken.” Condemnees also objected to the language
found in instruction No. 2 relating to the purpose for the condem-
nation, which is not an issue in this case, and requested that its pro-
posed jury instruction No. 2 be used instead. However, jury
instruction No. 2 given by the trial court was the appropriate
instruction.

[5] In Ward v. Nebraska Electric G. & T. Coop., Inc., 195
Neb. 641, 240 N.W.2d 18 (1976), we held that the measure of
damages for the taking of an easement is the difference in the
reasonable market value of the property before and after the tak-
ing of the easement. See, also, Fulmer v. State, 178 Neb. 664,
134 N.W.2d 798 (1965). We conclude that instruction No. 2 with
regard to the measure of damages correctly states the law, was
not misleading, and adequately covered the issue. See, Maxwell
v. Montey, 262 Neb. 160, 631 N.W.2d 455 (2001); Springer v.
Bohling, 259 Neb. 71, 607 N.W.2d 836 (2000).

The trial court’s failure to record the jury’s question requires us
to speculate as to which jury instruction or instructions may have
been implicated, if at all, by the jury’s question. It is, however,
condemnees’ contention that the central issue on appeal relates to
the jury’s failure to award condemnees remainder or severance
damages. The instructions to the jury regarding calculation of
damages are found in jury instruction No. 2 given by the court.
We have already determined that instruction No. 2 comports with
NJI2d Civ. 13.06, which sets forth the method of calculating dam-
ages in an action involving condemnation of an easement.
Therefore, rereading the instructions in this case, as the trial court
directed the jury to do, would produce a jury properly instructed.

[6] Condemnees contend that if they had been notified of the
jurors’ question, they could have requested a supplemental
instruction. A supplemental instruction is one which would have
been proper in the first charge. Hofrichter v. Kiewit-Condon-
Cunningham, 147 Neb. 224, 22 N.W.2d 703 (1946). In the instant
case, however, we have already determined that the instructions
given to the jury in the first charge were the correct instructions.
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[7] The complaining party bears the burden of proving both
that an unauthorized private communication occurred and that
the complaining party suffered prejudice as a result. See In re
Estate of Corbett, 211 Neb. 335, 318 N.W.2d 720 (1982) (con-
cluding communication between court and jury was harmless
error where appellant failed to show prejudice).

As previously stated, we have concluded that an unauthorized
communication occurred in this case. We now determine that the
condemnees failed to meet their burden of establishing that they
were prejudiced by the trial court’s errors noted above. Because
condemnees failed to meet their burden of proving prejudice, the
trial court’s decision on restated assignment of error No. 2 was
not an abuse of discretion.

2. JUROR MISCONDUCT

[8-12] Condemnees advance two grounds upon which the
trial court should have found juror misconduct and granted con-
demnees’ motion for new trial. Condemnees contend, first, that
a juror gave expert testimony during deliberations and, second,
that another juror made an unauthorized viewing of the
Dowd/Bemis property. An application for new trial may prop-
erly be based upon allegations of misconduct of the jury. See,
Neb. Rev. Stat. § 25-1142 (Cum. Supp. 2002); Leavitt v. Magid,
257 Neb. 440, 598 N.W.2d 722 (1999). In a motion for new trial,
allegations of misconduct by jurors must be substantiated by
competent evidence. Smith v. Papio-Missouri River NRD, 254
Neb. 405, 576 N.W.2d 797 (1998); Nichols v. Busse, 243 Neb.
811, 503 N.W.2d 173 (1993). The misconduct complained of
must relate to a disputed matter that is relevant to the issues in
the case and must have influenced the jurors in arriving at the
verdict. Smith v. Papio-Missouri River NRD, supra. In order for
a new trial to be ordered because of juror misconduct, the party
claiming the misconduct has the burden to show by clear and
convincing evidence that prejudice has occurred. Hunt v.
Methodist Hosp., 240 Neb. 838, 485 N.W.2d 737 (1992). The
trial court’s ruling on a question involving jury misconduct will
not be disturbed on appeal absent an abuse of discretion. See,
id.; Auer v. Burlington Northern RR. Co., 229 Neb. 504, 428
N.W.2d 152 (1988).
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(a) Juror’s Statement Based on Personal Knowledge
Condemnees argue that juror C.B., who was an electrical
engineer, impermissibly testified as an expert in the jury room to
facts contrary to those brought forth at trial. Specifically, con-
demnees contend that juror C.B. told the other members of the
jury during deliberations that he was an electrical engineer and
that there was no difference between 345,000-volt and 161,000-
volt transmission lines. Juror J.W.’s affidavit states that “[d]uring
the deliberations, there were statements made by the electrical
engineer on the jury about the sameness of 161KV lines and 345
KV lines.” During the hearing on the motion, juror J.W. testified
that juror C.B. told the jury that there was no difference between
345,000-volt and 161,000-volt lines with respect to their effect
on people living near them and that juror J.W. responded by call-
ing juror C.B. a liar. Juror A.H.’s affidavit states that “[d]uring
the deliberations, there were statements made by the electrical
engineer on the jury that there was no difference between
161KV lines and 345 KV lines. There was a heated discussion
about this statement.”
Neb. Evid. R. 606(2), Neb. Rev. Stat. § 27-606(2) (Reissue
1995), provides:
Upon an inquiry into the validity of a verdict or indictment,
a juror may not testify as to any matter or statement occur-
ring during the course of the jury’s deliberations or to the
effect of anything upon his or any other juror’s mind or
emotions as influencing him to assent to or dissent from
the verdict or indictment or concerning his mental proc-
esses in connection therewith, except that a juror may tes-
tify on the question whether extraneous prejudicial infor-
mation was improperly brought to the jury’s attention or
whether any outside influence was improperly brought to
bear upon any juror. Nor may his affidavit or evidence of
any statement by him indicating an effect of this kind be
received for these purposes.
[13] Rule 606(2) does not equate with, or govern, grounds for
a new trial, but merely governs the competency of jurors to tes-
tify concerning the jury process. Rahmig v. Mosley Machinery
Co., 226 Neb. 423, 412 N.W.2d 56 (1987).
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[14,15] Under rule 606(2), a juror may testify as to whether
the jury considered prejudicial information emanating from a
source other than evidence presented at trial, but a juror’s testi-
mony may not be used to establish the effect of such information
upon the jury or its influence on the jury or jury motives, meth-
ods, misunderstandings, thought processes, or discussions during
deliberations which entered into the verdict. Hunt v. Methodist
Hosp., 240 Neb. 838, 485 N.W.2d 737 (1992); Rahmig v. Mosley
Machinery Co., supra. Thus, extraneous material or information
considered by a jury may be deemed prejudicial without proof of
actual prejudice if the material or information relates to an issue
submitted to the jury and there is a reasonable possibility that the
extraneous material or information affected the verdict to the
detriment of a litigant. Nichols v. Busse, 243 Neb. 811, 503
N.W.2d 173 (1993); Loving v. Baker’s Supermarkets, 238 Neb.
727, 472 N.W.2d 695 (1991).

In determining whether we may consider that portion of the
jurors’ affidavits relating to juror C.B.’s statement in support of
condemnees’ claim of juror misconduct, we analyze whether juror
C.B.’s statement constituted extraneous prejudicial information.
In its opinion and order, the trial court found that the factual cir-
cumstances of this case did not directly relate to the difference
between 345,000-volt and 161,000-volt lines. Based upon our
review of the record, we conclude that condemnees failed to prove
prejudice as required by rule 606(2). Juror C.B.’s statement did
not relate to an issue submitted to the jury and, accordingly, could
not have affected the verdict.

Condemnees contend that the issue at trial related to “the rela-
tive impact of different possible electromagnetic fields on valua-
tion of property.” Brief for appellants at 26. Condemnees failed,
however, to produce evidence proving any damages resulting from
the placement of a 345,000-volt powerline on the Dowd/Bemis
property versus a 161,000-volt powerline. The testimony at trial
established that the 345,000-volt line is OPPD’s largest transmis-
sion line in both Douglas County and Sarpy County. Samson, the
manager of transmission engineering with OPPD, testified at trial
that volts are “the electromotive force that pushes electrons down
the wire. The higher the voltage, the higher the force to push
them.” Thus, volts represent the force behind the power flowing
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down the line. Condemnees’ evidence did not draw any connec-
tion between voltage and the corresponding effect electromagnetic
fields may have on property values.

Samson further testified that OPPD has gathered information
relating to the public’s concern regarding the aesthetics and loca-
tion of powerlines as well as concerns about electric and mag-
netic fields. Based on this information, Samson testified that
when OPPD plans to site or lay a transmission line, it evaluates
the proximity to homes, businesses, and other existing facilities.
Condemnees, however, did not produce any testimony or evi-
dence that the public’s concerns are heightened and have a
greater corresponding impact on property values with the place-
ment of a 345,000-volt line rather than a 161,000-volt line.

Condemnees’ expert, Verschuur, testified that developers
developing property with 161,000-volt lines have incurred addi-
tional costs to visually screen out powerlines, such as by using
fences, bushes, and trees. However, condemnees failed to produce
evidence that 345,000-volt lines are any different in size or
appearance than 161,000-volt lines. Verschuur testified only that
a 161,000-volt line is “two and a half times smaller” than a
345,000-volt line. On cross-examination, Verschuur admitted that
this comparison had nothing to do with the size of the structures
or size of the lines. Verschuur admitted that he had no idea and
was not qualified to state whether this comparison had any sig-
nificance whatsoever other than as a mathematical computation.
While Verschuur provided testimony tending to establish that
property values are adversely affected by powerlines, condem-
nees did not put on evidence to establish that a 345,000-volt line
has a larger detrimental effect on the market value of property
compared to a 161,000-volt line.

The issue at trial in this case centered around the impact on
market value of the placement of powerlines on real property.
While condemnees did offer some evidence regarding the public’s
concern regarding electromagnetic fields, condemnees did not
offer evidence establishing that higher voltage powerlines lead to
heightened public concern regarding electromagnetic fields. Nor
did condemnees establish that higher voltage powerlines have a
greater detrimental impact on property values. Because of con-
demnees’ failure of proof in this regard, condemnees would not
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have been entitled to a damage award on this basis. Juror C.B.’s
statement did not relate to an issue submitted to the jury and there
is no reasonable possibility that the statement detrimentally
affected the verdict.

Condemnees failed to meet their burden of proving prejudice
under rule 606(2). Accordingly, the juror affidavits and testimony
are not sufficient to impeach the jury’s verdict. Because no com-
petent evidence exists to establish condemnees’ claim of juror
misconduct, the trial court did not abuse its discretion in denying
condemnees’ motion for new trial.

(b) Unauthorized View of Property

For their fourth assignment of error, condemnees contend that
during trial, and contrary to the trial court’s admonitions, juror
J.W. viewed the Dowd/Bemis property, by himself, without notice
to any party, and without being accompanied by any court per-
sonnel. Juror J.W.’s affidavit states that “[d]uring the trial of this
case, I drove out to the property in question, owned by the Dowd
and Bemis families, and looked at the same. I told the other jurors
that I had done the same.”

As previously observed, in a motion for new trial, allegations
of misconduct must relate to a disputed matter that is relevant to
the issues in the case and must have influenced the jurors in
arriving at the verdict. Smith v. Papio-Missouri River NRD, 254
Neb. 405, 576 N.W.2d 797 (1998). In order for a new trial to be
ordered because of juror misconduct, the party claiming the mis-
conduct has the burden to show by clear and convincing evi-
dence that prejudice has occurred. Hunt v. Methodist Hosp., 240
Neb. 838, 485 N.W.2d 737 (1992).

Juror J.W.’s affidavit constitutes the sole source of support
for this claim of juror misconduct. Before we resolve the issue
of juror misconduct, however, we must first determine whether
juror J.W.s affidavit is admissible evidence pursuant to rule
606(2). That is, we must determine whether juror J.W.’s affi-
davit contains information related to one of the two exceptions
provided by rule 606(2), i.e., (1) extraneous prejudicial infor-
mation improperly brought to the jury’s attention or (2) outside
influence improperly brought to bear on a juror. See Leavitt v.
Magid, 257 Neb. 440, 598 N.W.2d 722 (1999). Condemnees do
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not contend that an outside influence was improperly brought
to bear on a juror. Therefore, we must determine whether the
allegations contained in juror J.W.’s affidavit constitute extra-
neous prejudicial information.

[16] For purposes of rule 606(2), while one may not inquire as
to whether the presence of the evidence affected the juror’s mind,
it is proper and necessary that evidence be presented by the
objecting party to show that extraneous prejudicial information
was improperly brought to the jury’s attention. State v. Woodward,
210 Neb. 740, 316 N.W.2d 759 (1982). In Woodward, we stated
that where the record failed to establish that extraneous prejudi-
cial information was improperly brought to the jury’s attention, a
juror’s unauthorized view of the scene was not prejudicial. In
Woodward, the defendant was tried for burglarizing a gas station.
During deliberations, the jury traveled to dinner and passed
through the intersection where the crime took place. One of the
jurors testified that he could not recall any comment being made
about the intersection, and another juror did recall that some com-
ment was made about what could or could not be seen, but could
not recall specifically what the comment was. We noted that with-
out evidence establishing what was said by the jurors regarding
what they saw, there was no way to determine if what they saw
was prejudicial.

Likewise, in the instant case, the record does not reveal any-
thing regarding juror J.W.’s unauthorized view of the property.
All the record shows is that juror J.W. drove out to the
Dowd/Bemis property and looked at it. The record reveals noth-
ing regarding what juror J.W. saw or the observations he may or
may not have made. Moreover, to the extent juror J.W. made any
observations, he did not communicate them to the other mem-
bers of the jury.

We also observe that the fact the Dowd/Bemis property
appeared as it was described at trial minimizes any claim of prej-
udice. In Kohrt v. Hammond, 160 Neb. 347, 70 N.W.2d 102
(1955), we concluded that a juror’s unauthorized view of the
scene of an automobile accident was not prejudicial where there
was no dispute in the evidence regarding the matters observed by
the juror. By contrast, in Kremlacek v. Sedlacek, 190 Neb. 460,
209 N.W.2d 149 (1973), we held that an unauthorized view by a
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juror was prejudicial error warranting the granting of a new trial
where the juror’s view of the scene differed from testimony at
trial. In Kremlacek, an action for damages sustained in an auto-
mobile accident, we noted that a crucial issue involved the loca-
tion of a row of seven red cedar trees on the south side of the
east-west road. On a motion for new trial, a juror’s affidavit
offered and received into evidence stated that he had driven out to
the scene of the accident during the trial, had observed the scene
of the accident, and that in his opinion, the trees located near the
scene of the accident were farther back from the corner of the
intersection than the testimony indicated. We concluded that the
evidence was amply sufficient to sustain the trial court’s finding
that prejudicial error occurred.

Unlike Kremlacek, juror J.W.’s view of the Dowd/Bemis prop-
erty would have been entirely consonant with the evidence
offered at trial describing the property. Juror J.W. made his unau-
thorized view of the subject property during the trial of this case.
The construction of OPPD’s powerlines on the Dowd/Bemis
property was completed before this condemnation action was
filed. Moreover, there was no dispute at trial regarding the
description of the Dowd/Bemis property and its landscape.
Accordingly, to the extent juror J.W. drove to and looked at some
part of the Dowd/Bemis property, the land would have looked no
different than how it was described at trial.

As previously stated, rule 606(2) permits use of a juror’s affi-
davit to establish that the jury considered prejudicial information
emanating from a source other than evidence presented at trial.
Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 56
(1987). Rule 606(2) does not equate with, or govern, grounds for
a new trial, but merely governs the competency of jurors to tes-
tify concerning the jury process. Rahmig v. Mosley Machinery
Co., supra. Because condemnees failed to fulfill their burden of
demonstrating prejudice, juror J.W.’s affidavit is not admissible
to impeach the jury’s verdict. As such, condemnees have no com-
petent evidence with which to establish this claim of juror mis-
conduct. The trial court did not abuse its discretion in denying
condemnees’ motion for new trial on this basis. We find this
assignment of error to be equally without merit.



IN RE PETITION OF OMAHA PUB. POWER DIST. 59
Cite as 268 Neb. 43

3. INADEQUATE DAMAGES

[17-19] For their final assignment of error, condemnees con-
tend that the trial court erred by failing to find the jury awarded
inadequate damages thereby justifying a new trial. On appeal, the
fact finder’s determination of damages is given great deference.
Nichols v. Busse, 243 Neb. 811, 503 N.W.2d 173 (1993) (citing
Schuessler v. Benchmark Mktg. & Consulting, 243 Neb. 425, 500
N.W.2d 529 (1993)). The amount of damages is a matter solely
for the fact finder, whose action in this respect will not be dis-
turbed on appeal if it is supported by evidence and bears a rea-
sonable relationship to the elements of damages proved. Brandon
v. County of Richardson, 261 Neb. 636, 624 N.W.2d 604 (2001).
However, an award of damages may be set aside as excessive or
inadequate when, and not unless, it is so excessive or inadequate
as to be the result of passion, prejudice, mistake, or some other
means not apparent in the record. Norman v. Ogallala Pub. Sch.
Dist., 259 Neb. 184, 609 N.W.2d 338 (2000).

Regarding whether the damages award was supported by the
evidence, we stated in Patterson v. City of Lincoln, 250 Neb. 382,
388, 550 N.W.2d 650, 655 (1996), a condemnation case, that

an expert witness, when properly qualified, may testify as
to the valuation of the property, and the weight and credi-
bility of what the witness considers in coming to his con-
clusion is for the jury to determine. . . .

The jury verdict fell in between the two conflicting sets
of expert testimony. The expert witness testimony is not
binding on the triers of fact. The amount of damages sus-
tained is peculiarly of a local nature and ordinarily is to be
determined by the jury, and this court will not ordinarily
interfere with the verdict if it was based upon admissible
testimony. When the evidence is conflicting, the verdict of
the jury will not be set aside unless it is clearly wrong.

Here, Stevens testified that condemnees’ total damages were
$29,800 and Verschuur valued total damages at $422,000. Thus,
the jury’s damage award of $31,290, fell between the range of
damage estimates proffered by both parties’ experts during trial.
Moreover, the damages awarded by the jury were identical to the
$31,290 Verschuur assigned to the value of the easement. We
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conclude, therefore, that the jury’s award was supported by the
evidence. This assignment of error is also without merit.

VI. CONCLUSION

We conclude that condemnees failed to establish prejudice as a
result of the trial court’s unauthorized private communication
with the jury during deliberations. Moreover, condemnees failed
to produce any competent evidence in support of their claims of
juror misconduct. Finally, we conclude that the damages awarded
were not inadequate. Accordingly, the trial court did not abuse its
discretion in overruling condemnees’ motion for new trial.

AFFIRMED.
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1. Derivative Actions: Equity: Accounting. A derivative action which seeks an account-
ing and the return of money is an equitable action.

2. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court
tries factual questions de novo on the record and reaches a conclusion independent of
the findings of the trial court, provided, where credible evidence is in conflict on a
material issue of fact, the appellate court considers and may give weight to the fact
that the trial judge heard and observed the witnesses and accepted one version of the
facts rather than another.

3. Derivative Actions: Words and Phrases. A derivative action is a suit by a share-
holder to enforce a cause of action belonging to the corporation.

4. Derivative Actions: Pleadings: Corporations. Normally, to maintain a derivative
action, a stockholder must allege that he has made demand upon the corporation
unless circumstances excuse the stockholder from making such demand.

5. Corporations: Presumptions: Words and Phrases. The business judgment rule is a
presumption that in making a business decision, the directors of a corporation acted
on an informed basis, in good faith, and in the honest belief that the action taken was
in the best interests of the company.

6. Actions: Corporations. According to the business judgment rule, courts are pre-
cluded from conducting an inquiry into actions of corporate directors taken in good
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faith and in the exercise of honest judgment in the lawful and legitimate furtherance
of corporate purposes.

7. Corporations: Accounting: Proof. Although the burden is ordinarily upon the party
seeking an accounting to produce evidence to sustain the accounting, where another
is in control of the books and has managed the business, that other is in the position
of a trustee and must make a proper accounting.

8. Proof. The burden of proof is upon the party holding a confidential or fiduciary rela-
tionship to establish the fairness, adequacy, or equity of the transaction with the party
with whom he holds such relation.

Appeals from the District Court for Douglas County: JOHN D.
HARTIGAN, JR., Judge. Affirmed as modified.

Jeffrey H. Bush for appellants.
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
I. NATURE OF CASE

Robert W. Sadler brought suit in the Douglas County District
Court against Craig R. Cramm; Geil E. Cramm; Jorad, Inc.; and
The Shovelhead Group, L.L.C. (Shovelhead), seeking an account-
ing and the return of money. Sadler, who held a minority interest
in Jorad and Shovelhead, claimed that the Cramms had misused
corporate assets. The district court entered judgment in favor of
Sadler in a combined amount of $108,350.70, and the Cramms
timely appealed. The cases were consolidated for purposes of oral
argument and disposition.

II. SCOPE OF REVIEW

[1] A derivative action which seeks an accounting and the
return of money is an equitable action. Woodward v. Andersen,
261 Neb. 980, 627 N.W.2d 742 (2001).

[2] In an appeal of an equitable action, an appellate court tries
factual questions de novo on the record and reaches a conclusion
independent of the findings of the trial court, provided, where
credible evidence is in conflict on a material issue of fact, the
appellate court considers and may give weight to the fact that the
trial judge heard and observed the witnesses and accepted one
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version of the facts rather than another. Gilroy v. Ryberg, 266 Neb.
617, 667 N.W.2d 544 (2003).

III. FACTS

1. JorAD

In 1994, Sadler, who owned an electrical contracting business
in Omaha, met Craig Cramm, who was working for a company
engaged in asbestos and hazardous material abatement. The men
discussed starting up a hazardous material abatement company
for which Sadler would provide the primary funding. Sadler,
Craig Cramm, and Cramm’s wife, Geil Cramm, subsequently
formed Jorad. The Cramms owned 80 percent of the stock in
Jorad, and Sadler owned 20 percent.

The first meeting of Jorad’s board of directors occurred in
March 1995. At this meeting, Craig Cramm was elected presi-
dent, vice president, and chief executive officer of the corpora-
tion. Geil Cramm was elected secretary and treasurer. Craig
Cramm was to be paid and compensated in an amount not to
exceed $75,000 annually during the first 3 years of Jorad’s oper-
ation. This amount was to include salary and bonuses but did not
include the payment of benefits and/or expenses.

At the second meeting of Jorad’s board of directors in
December 1995, it was determined that Craig Cramm was to be
paid a salary of $75,000 for the years 1996 through 1998. In
1996 and 1997, he was to receive a 5-percent bonus based on the
taxable income of the corporation at the end of the respective
business years. This bonus was reduced to 1.5 percent for 1998.

Jorad operated until 2000. Jorad and Shovelhead have not
been dissolved, but their operations have been wound up.

A dispute arose between Sadler and the Cramms concerning
the Cramms’ handling of funds in the operation of Jorad and
Shovelhead. Sadler sued the Cramms, claiming that they had
acted illegally, oppressively, and in a fraudulent manner with
regard to the operation of the business and that they had com-
mitted corporate waste in its operation. Sadler requested equi-
table relief, including an accounting, the liquidation of corpo-
rate assets, and a judgment against the Cramms for funds that
were diverted from the business. The Cramms denied all acts of
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malfeasance and alleged that Sadler had waived his claims by
attending corporate meetings and ratifying their actions.

The district court found that a forensic audit of the year 2000
conducted by Jeffrey Hamernik disclosed that excess salaries had
been paid in contravention of the parties’ agreement, that excess
depreciation had been claimed for assets not related to the oper-
ation of the business, that expenses had been charged back to the
business during the calendar years 1995 through 1998 which
were not ostensibly related to the business of asbestos or lead
abatement, and that the Cramms had taken excessive distribu-
tions from the operation of Jorad. The court also found that many
of the records referred to by the Cramms had been destroyed,
were missing, or were not produced by the Cramms for discov-
ery and trial.

Specifically, in its order, the district court noted that although
Geil Cramm testified she was a bookkeeper and office manager
for Jorad and performed all of the corporation’s bookkeeping and
accounting functions, Trudy Riggs, a full-time employee from
1996 to 2000, testified that she was doing essentially the same
work. The court imputed to Geil Cramm a salary of $30,000 per
year but concluded that “the Cramms were using Geil as a bal-
ancing entry, and . . . were compensating her essentially whatever
they needed that wasn’t covered under Craig’s compensation.”

The district court found that the Cramms were unable to
demonstrate a relationship between certain questioned expenses
and the necessary and reasonable operation of the hazardous
material abatement business. The Cramms also failed to show
that the assets for which depreciation was claimed had a con-
nection to the operation of Jorad. The court further found that
Sadler had not approved these expenditures and that Sadler, a
20-percent equity owner, was entitled to $83,791.69, which rep-
resented his share of the excess compensation, the expenses that
were not business related, the excess distributions, and other
unnecessary or unreasonable expenses.

2. SHOVELHEAD
Shovelhead was formed in August 1996 for the purpose of pur-
chasing a building where Jorad’s business was to be conducted.
The building was located on development property owned by
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Sadler. As was the case with Jorad, the Cramms owned 80 percent
of the stock in Shovelhead and Sadler owned 20 percent.

On June 14, 2002, the Shovelhead building was sold to a third
party, and the proceeds of the sale were $106,000. The district
court concluded that because the building had been constructed
under an agreement whereby it received tax increment financing
(TIF) from the city of Ralston, the moneys due Sadler had never
been liquidated. The court noted that the Cramms had taken
approximately $50,000 from the sale and placed it in a broker-
age account in their names.

The district court found that the TIF credit attributable to the
building as of June 30, 2002, was $4,094.57 and that this amount
should be shown as a credit against Sadler’s share. The court con-
cluded that Sadler’s distributive share of the proceeds of the sale
was $28,653.58 and that Sadler was entitled to a judgment in the
sum of $24,559.01 upon the liquidation of Shovelhead.

3. JUDGMENT OF DisTrICT COURT

The district court concluded that the Cramms had a duty to
keep an accurate record of the expenses and earnings of both cor-
porations and that the burden of proof was upon the Cramms to
establish the fairness and accuracy of the transactions. The court
found that the liability of the Cramms was joint and several, and
it entered judgment in a combined amount of $108,350.70 in
favor of Sadler together with taxable costs and postjudgment
interest. The Cramms timely appealed.

IV. ASSIGNMENTS OF ERROR

The Cramms assign the following summarized and restated
errors with regard to the district court’s judgment in the case
involving Jorad: (1) the court’s disregard of the business judgment
rule, (2) its determination that Sadler had no knowledge of the
conduct of the corporation, (3) its exclusion of evidence of cor-
porate meetings in 1996 and 1997, (4) its finding that Geil
Cramm’s salary was excessive, (5) its imputing a salary of
$30,000 per year to Geil Cramm, (6) its finding that the Cramms
incurred expenses not related to the necessary and reasonable
operation of the business, (7) its finding that the Cramms claimed
excessive depreciation, and (8) its finding that the Cramms did not
make any capital contributions in the form of cash.



SADLER v. JORAD, INC. 65
Cite as 268 Neb. 60

The Cramms assign the following restated errors with regard to
the district court’s judgment in the case involving Shovelhead: (1)
the court’s disregard of the purchase agreement between the par-
ties, (2) its failure to retain jurisdiction over Shovelhead so that
the proceeds of the TIF could be computed and paid to the inter-
ested parties, and (3) its failure to consider the settlement of water
damages in calculating the amount owed to Sadler.

V. ANALYSIS

1. JORAD

The issue with regard to Jorad is whether the Cramms are per-
sonally liable for the purported misuse of corporate funds. The
Cramms have grouped their arguments into essentially four areas:
(1) the failure of the district court to apply the business judgment
rule, (2) the court’s errors with respect to findings of fact, (3) the
court’s findings as to excessive compensation and bonuses, and
(4) the court’s findings regarding expenses not related to the busi-
ness and depreciation.

[3] Before addressing the Cramms’ arguments, we note that
this is a derivative action brought by a minority shareholder
against the remaining two shareholders, who are the officers
and directors of the corporation. A derivative action is a suit by
a shareholder to enforce a cause of action belonging to the cor-
poration. Association of Commonwealth Claimants v. Hake, 2
Neb. App. 123, 507 N.W.2d 665 (1993). A derivative action
which seeks an accounting and the return of money is an equi-
table action. Woodward v. Andersen, 261 Neb. 980, 627 N.W.2d
742 (2001).

[4] Normally, to maintain a derivative action, a stockholder
must allege that he has made demand upon the corporation unless
circumstances excuse the stockholder from making such demand.
See, Weimer v. Amen, 235 Neb. 287, 455 N.W.2d 145 (1990);
Kowalski v. Nebraska-lowa Packing Co., 160 Neb. 609, 71 N.W.2d
147 (1955); Association of Commonwealth Claimants v. Hake,
supra. However, we conclude that requiring Sadler to make a
demand on Jorad would be futile.

Jorad consists of only three shareholders, and Sadler, the
minority shareholder, claims that the Cramms, the other two
shareholders, have misused corporate funds. Therefore, Sadler
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could bring this derivative action without first having made
demand upon Jorad to bring the action. A shareholder is not
required to make such an effort if it would be unavailing. See
Anderson v. Clemens Mobile Homes, 214 Neb. 283, 333 N.W.2d
900 (1983).

(a) Business Judgment Rule

[5] The Cramms argue that their corporate activities were pro-
tected by the business judgment rule and that the district court
erred in disregarding the rule. The business judgment rule is “a
presumption that in making a business decision the directors of a
corporation acted on an informed basis, in good faith and in the
honest belief that the action taken was in the best interests of the
company.” Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984),
overruled in part on other grounds, Brehm v. Eisner, 746 A.2d
244 (Del. 2000). The Cramms assert that it was Sadler’s burden
to overcome the business judgment rule and that he failed to
establish that Jorad suffered harm under their management. They
claim that Sadler also had the burden to prove that their actions
were not in good faith or in the best interests of the corporation.
The Cramms argue that in the absence of fraud, gross negligence,
or transgression of statutory limitations, the court should not
have interfered merely to overrule and control the discretion of
the directors on questions of corporate management, policy, or
business. See Royal Highlanders v. Wiseman, 140 Neb. 28, 299
N.W. 459 (1941).

[6] According to the business judgment rule, courts are pre-
cluded from conducting an inquiry into actions of corporate
directors taken in good faith and in the exercise of honest judg-
ment in the lawful and legitimate furtherance of corporate pur-
poses. Association of Commonwealth Claimants v. Hake, supra.
“Within the limits of their authority directors possess full dis-
cretionary powers, and in the honest and reasonable exercise of
such powers are not subject to control by stockholders or by
courts at the instance of stockholders.” Royal Highlanders v.
Wiseman, 140 Neb. at 38, 299 N.W. at 464.

In 1995, Nebraska adopted the Business Corporation Act,
which can now be found at Neb. Rev. Stat. § 21-2001 et seq.
(Reissue 1997, Cum. Supp. 2002 & Supp. 2003). The Legislature
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codified the business judgment rule as § 21-2095, which pro-
vides standards of conduct for corporate directors:
(1) A director shall discharge his or her duties as a direc-
tor, including his or her duties as a member of a committee:
(a) In good faith;
(b) With the care an ordinarily prudent person in a like
position would exercise under similar circumstances; and
(c) In a manner he or she reasonably believes to be in the
best interests of the corporation.

(4) A director shall not be liable for any action taken as
a director, or any failure to take any action, if he or she per-
formed the duties of his or her office in compliance with
this section.

In summary, the Cramms argue that to prevail in this action
Sadler had to prove that their activities with regard to Jorad were
contrary to § 21-2095. We disagree. Instead, the Cramms had
the burden to establish the fairness and reasonableness of their
operation of the corporation.

In Anderson v. Clemens Mobile Homes, 214 Neb. 283, 333
N.W.2d 900 (1983), a dispute arose between the minority and
majority shareholders of a two-shareholder corporation. We rec-
ognized that where the intimate relationships of the parties are
involved, an adequate remedy is available only within the equi-
table jurisdiction of the court. We pointed out that in Donahue v.
Rodd Electrotype Co. of New England, Inc., 367 Mass. 578, 328
N.E.2d 505 (1975), the court held that stockholders in a close
corporation owed one another the same fiduciary duty as that
owed by one partner to another in a partnership.

We conclude that the district court did not err with regard to
the application of the business judgment rule in the case at bar.
As early as Gorder v. Plattsmouth Canning Co., 36 Neb. 548,
556, 54 N.W. 830, 833 (1893), we recognized that “the relation
of directors to the corporation of which they are officers is of a
fiduciary character” and that “dealings with respect to the cor-
porate property will be carefully scrutinized by the courts.”

[7] Although the burden is ordinarily upon the party seeking
an accounting to produce evidence to sustain the accounting,
where another is in control of the books and has managed the
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business, that other is in the position of a trustee and must make
a proper accounting. Anderson v. Clemens Mobile Homes, supra.
The Cramms maintained control of Jorad’s books and managed
the business. They each held the position of trustee and were
required to make an accounting of the business activities and
expenses of the corporation.

In Woodward v. Andersen, 261 Neb. 980, 627 N.W.2d 742
(2001), the parties were married to each other. George Woodward,
a minority shareholder, alleged that Nancy Andersen, the presi-
dent of the corporation, mismanaged the corporation and wrong-
fully withdrew funds therefrom. We held that under such circum-
stances, Andersen, an officer and director of the corporation,
owed a fiduciary duty to the corporation and its stockholders and
was considered a trustee, citing Evans v. Engelhardt, 246 Neb.
323, 518 N.W.2d 648 (1994). Once Woodward presented evi-
dence of an alleged breach of Andersen’s duty, the burden shifted
to Andersen to prove the fairness of those transactions.

[8] Evans was a derivative action by a minority shareholder
who alleged that the majority shareholders had paid themselves
unreasonable salaries. The minority shareholder sought an
accounting and the return of money. We held that an officer or
director of a corporation occupies a fiduciary relation toward the
corporation and its stockholders and is treated by the courts as a
trustee. We noted that the burden of proof is upon the party hold-
ing a confidential or fiduciary relationship to establish the fair-
ness, adequacy, or equity of the transaction with the party with
whom he holds such relation, citing Rettinger v. Pierpont, 145
Neb. 161, 15 N.W.2d 393 (1944). We concluded in Evans that it
was the burden of the majority shareholders to show that their
salaries were reasonable.

Sadler presented evidence that the Cramms had allegedly
breached their fiduciary duty to him. Accordingly, the burden
shifted to the Cramms to establish by a preponderance of the
evidence the fairness, adequacy, and equity of their actions. See
Woodward v. Andersen, supra.

The Cramms were required to show that the actions they took
as directors and officers of the corporation were performed in
good faith, with the care an ordinarily prudent person in a like
position would exercise under similar circumstances, and in a
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manner that they reasonably believed to be in the best interests of
the corporation. See § 21-2095. They failed to do so. Thus, the
Cramms’ argument that the district court misapplied the business
judgment rule is without merit.

(b) Findings of Fact

The Cramms assert that the district court erred in finding that
Sadler had no knowledge of the Cramms’ conduct in running the
corporation and that Sadler had been oppressed by the Cramms.
They claim that the court improperly excluded evidence of cor-
porate meetings. We conclude that there is no merit to this claim.

The judgment of the district court was based upon its determi-
nation that the Cramms had misappropriated corporate funds. The
court found that the Cramms had breached their fiduciary duties
by acting in a manner that was detrimental to the value of the
business and the assets of the corporation. The court also found
that the Cramms misappropriated assets and moneys belonging
to Jorad.

The Cramms argue that the district court erred in finding that
Sadler had no knowledge of the activities of the corporation and
in excluding evidence of corporate meetings for the years 1996
through 1998. When the Cramms attempted to offer the notices
and minutes of said corporate meetings, Sadler objected because
the exhibits had not been included in the documents requested
during discovery. The court sustained the objection, and the
Cramms made an offer of proof to show that Sadler was present
at the annual corporate meetings in February 1996 and 1997. We
note that the offer of proof for 1997 is not consistent with the
corresponding exhibit. The exhibit does not show that Sadler
was present at the 1997 meeting. No one contends that Sadler
was present for the 1998 meeting.

Although the district court stated that Sadler testified that
there were no corporate meetings in 1996 or 1997, whether there
were corporate meetings in 1996 or 1997 is not material to the
decision in this case. The minutes of the meetings merely
reflected who was present and who was elected to serve as the
officers and directors of the corporation. Therefore, even if the
court should not have excluded the evidence of the corporate
meetings in 1996 and 1997, we conclude it was harmless error.
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The judgment of the court was based upon the Cramms’ misuse
of corporate funds. The court found that the Cramms had
breached their fiduciary duties to Jorad and Shovelhead by act-
ing in a manner that was detrimental to the value of the business
and assets of the corporation. It was upon this activity that the
court found against the Cramms.

In an appeal of an equitable action, an appellate court tries
factual questions de novo on the record and reaches a conclusion
independent of the findings of the trial court, provided, where
credible evidence is in conflict on a material issue of fact, the
appellate court considers and may give weight to the fact that
the trial judge heard and observed the witnesses and accepted
one version of the facts rather than another. Gilroy v. Ryberg,
266 Neb. 617, 667 N.W.2d 544 (2003). The evidence as to the
manner in which the Cramms ran the corporation was in con-
flict, and we accept the district court’s findings of fact regarding
these issues.

(c) Excessive Compensation

The Cramms argue that the district court erred in finding that
Geil Cramm’s salary was excessive. They claim that Sadler pre-
sented no expert testimony regarding industry standards for the
compensation of executives in the hazardous material abatement
business. Sadler testified that he believed $25,000 per year was
a reasonable salary for Geil Cramm.

During the peak years of its operation, Jorad had 27 employ-
ees, and the Cramms set the salaries of the employees. Craig
Cramm testified that he set the salary for Geil Cramm and that
he generally used industry standards and the experience of the
individual to set the appropriate salary. He claimed that he set
Geil’s salary based upon her level of involvement with the cor-
poration’s activities.

During 1997, Geil Cramm worked away from the office at the
site of a new building project. Riggs testified that in January
1997, she took over the work that Geil Cramm had been doing
prior to that time. Hamernik, who testified on behalf of Sadler,
stated that based upon Jorad’s bylaws and his discussions with
Riggs, it was his opinion that Geil Cramm should not have been
paid any amount in 1997.
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Testimony was presented at trial which established that a large
portion of Geil Cramm’s compensation stemmed from the pay-
ment of periodic bonuses. Craig Cramm testified that he con-
sulted one of Jorad’s accountants before any of these bonuses
were paid to Geil Cramm and that the purpose behind the bonuses
was to pay estimated taxes.

The district court imputed a salary of $30,000 per year to Geil
Cramm. The forensic audit showed that she was paid $36,445,
$68,867, $104,790, and $36,372 in 1995 through 1998 respec-
tively. The audit showed that for the same years, Craig Cramm
was paid $113,235, $75,992, $75,490, and $137,369. The court
concluded that the Cramms were using Geil Cramm’s salary as a
balancing entry and “were compensating her essentially what-
ever they needed that wasn’t covered under Craig’s compensa-
tion.” It was the combination of salary paid and bonuses received
that led the court to conclude that Geil Cramm’s compensation
was excessive.

Where credible evidence is in conflict on a material issue of
fact, the appellate court considers and may give weight to the fact
that the trial judge heard and observed the witnesses and accepted
one version of the facts rather than another. See id. We accept the
district court’s findings, and we conclude that the Cramms’ argu-
ment regarding Geil Cramm’s salary is without merit.

(d) Expenses Not Related to Business and Depreciation

The Cramms argue that the district court erred in its findings
regarding expenses not related to the business and depreciation.
With respect to the expenses, Craig Cramm testified that the
Internal Revenue Service (IRS) had reviewed the Cramms’ tax
statements for the years 1996 through 1998 and that while some
of the expenses listed as business deductions were not allowed,
the majority were allowed. His accountant testified that there
was an IRS examination in the summer of 1997 which resulted
in no changes to the corporation’s tax liability.

Our review of the record shows that there is little, if any, evi-
dence to support the Cramms’ testimony as to these expenses.
Exhibits 64 and 86, which were introduced by the Cramms on
this issue, do not show what expenses were examined by the
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IRS. The Cramms had the burden of proof to establish the fair-
ness, adequacy, and equity of the transactions in question.

With regard to the questioned expenses, the district court was
faced with a conflict in the evidence, and it elected to give more
credence to Hamernik’s report than to the evidence offered by the
Cramms. The court noted that many of the records referred to by
the Cramms had been destroyed or were missing. The court
accepted one version of the facts as opposed to another, and we
conclude that it did not err in this respect.

Regarding the excess depreciation, Hamernik’s report shows
that these figures were based on a number of automobiles that the
Cramms claimed were used as corporate vehicles. The Cramms
argue that the district court erred in failing to find that the auto-
mobiles for which the depreciation was claimed had a connection
to the operation of Jorad.

The record indicates that the district court included this depre-
ciation when calculating the monetary damages awarded to
Sadler. The court found that the total depreciation claimed for
assets not related to the operation of the business was $51,750.51,
and it awarded Sadler 20 percent of this amount, or $10,350.10.
We conclude there is no evidence that would establish how this
depreciation would equate with a direct cash loss of $10,350.10 to
Sadler. We therefore reduce the judgment with regard to the claim
involving Jorad from $83,791.69 to $73,441.59.

2. SHOVELHEAD

As to Shovelhead, the Cramms have asserted three assign-
ments of error. The first two involve the district court’s calcula-
tion of the amount owed Sadler due to the sale of the property
formerly owned by Shovelhead and the winding up of the affairs
of the company.

First, the Cramms argue that the district court disregarded
exhibit 61, the purchase agreement whereby Shovelhead pur-
chased property from Sadler and his wife. In particular, the
Cramms believe that the court failed to give credence to the fol-
lowing language:

The parties agree and confirm that a Tax Increment and
Financial application has been approved by the [Clity of
Ralston on behalf of the Sadler Business Park Development.
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It is the intent of the party [sic] that One Hundred percent of
the benefits from the tax increment financing apportioned
according to the amount of property owned by The
Shovelhead Group L.L.C., as a percentage of the develop-
ment shall be payable to purchaser in accordance with the
ownership interests in Shovelhead Group L.L.C. which has
been established in accordance with Nebraska Law. The dis-
bursements made by the City of Ralston as a result of the
T.ILE. shall be paid out in accordance with the ownership
interests of the L.L.C. no more than ten (10) days after
receipt from the local government entity. Payments shall be
made directly from purchaser to the shareholders of the
L.L.C. in accordance with their percentage of ownership.
According to the Cramms, this language sets no limitation on
the payments to be made to Shovelhead as a result of the TIF.

Sadler testified that the TIF was to last for 15 years. The
Cramms assert that Sadler has never paid any portion of the TIF
to Shovelhead. The Cramms consider Sadler’s distribution from
the sale of the Shovelhead property and the winding up of
Shovelhead to be equivalent to the TIF which was to be paid over
the entire 15-year period. They believe that they are holding this
amount in trust for Shovelhead and its interest holders.

The Cramms’ second assignment of error pertains to the dis-
trict court’s failure to retain jurisdiction over Shovelhead so that
the proceeds of the TIF can be computed and paid out over the
15-year period. When the court made its calculations regarding
Shovelhead, it started with the figure it had calculated to be
Sadler’s distributive share as of June 30, 2002. This was the end
of the month during which the Shovelhead property was sold to
a third party. The court then discounted this figure by the amount
of the TIF still owed to the Cramms as of the end of June.

A review of the purchase agreement finds this method of cal-
culating Sadler’s distribution to be correct. While the Cramms
contend that the agreement contains no language limiting the
payments to be made as a result of the TIF, the agreement clearly
states that the TIF is to be paid in proportion to the amount of the
property owned by Shovelhead. Since Shovelhead ceased own-
ing the property as of June 14, 2002, that was the appropriate
time for the TIF payments to Shovelhead to cease. The district



74 268 NEBRASKA REPORTS

court did not err in this respect, and the Cramms’ first two assign-
ments of error have no merit.

The Cramms’ final assignment of error pertains to the district
court’s failure to consider a settlement related to water damage
to the Shovelhead property in calculating Sadler’s distribution.
Craig Cramm testified that the Shovelhead property experienced
water damage due to the faulty installation of a wall and that
Sadler was aware of this damage. When the Shovelhead prop-
erty was sold to a third party, a settlement was reached as to this
damage in the amount of $4,000.

The Cramms argue that Sadler was never held responsible for
his share of the $4,000 settlement, which would be $800.
However, since the $4,000 was deducted from the sale price of
the property, Sadler has been held responsible for his share of
the settlement via the discounted sale price. Accordingly, the
district court did not err in its failure to discount Sadler’s distri-
bution by this amount.

VI. CONCLUSION
For the above-stated reasons, the decision of the Douglas
County District Court is affirmed as modified.
AFFIRMED AS MODIFIED.

STATE OF NEBRASKA, APPELLEE, V.
JAMES R. WORM, APPELLANT.
680 N.W.2d 151
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1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu-
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to
reach a conclusion independent of the decision reached by the court below.

2. Constitutional Law: Statutes: Presumptions. A statute is presumed to be constitu-
tional, and all reasonable doubts will be resolved in favor of its constitutionality.

3. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed
by an appellate court only if the sentence complained of was an abuse of judicial
discretion.

4. Convicted Sex Offender: Sentences: Appeal and Error. Under Neb. Rev. Stat.
§ 29-4005 (Cum. Supp. 2002), the lifetime registration requirement for an offender
convicted of an aggravated offense under the amended provisions of Nebraska’s Sex
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Offender Registration Act is part of the sentencing court’s judgment for purposes of
filing an appeal.

Constitutional Law: Convicted Sex Offender: Police Officers and Sheriffs: Appeal
and Error. A sex offender’s constitutional challenges to the notification provisions of
Nebraska’s Sex Offender Registration Act are not ripe for appellate review before the
Nebraska State Patrol has assessed the offender’s notification level.

Statutes: Constitutional Law: Sentences. Both U.S. Const. art. I, § 10, and Neb.
Const. art. I, § 16, provide that no ex post facto law may be passed. A law which pur-
ports to apply to events that occurred before the law’s enactment, and which disad-
vantages a defendant by creating or enhancing penalties that did not exist when the
offense was committed, is an ex post facto law and will not be endorsed by the courts.
Constitutional Law: Appeal and Error. The Nebraska Supreme Court ordinarily
construes Nebraska’s ex post facto clause to provide no greater protections than those
guaranteed by the federal Constitution.

Criminal Law: Other Acts: Time. Retroactive application for civil disabilities and
sanctions is permitted; only retroactive criminal punishment for past acts is prohibited.
Convicted Sex Offender: Constitutional Law: Statutes: Legislature: Intent. In ana-
lyzing whether Nebraska’s Sex Offender Registration Act is “punishment” for purposes
of an ex post facto challenge, it is necessary to determine whether the Legislature
intended statutory sanction to be criminal or civil and whether the statutory sanction is
so punitive in purpose or effect as to negate an intent to create a civil regulatory scheme.
Criminal Law: Statutes: Appeal and Error. Whether the Legislature intended a
statutory scheme to be civil or criminal is primarily a matter of statutory construction.
However, an appellate court must also look at the statute’s structure and design.
Convicted Sex Offender: Statutes: Legislature: Intent. The Legislature intended
Nebraska’s Sex Offender Registration Act to be a civil regulatory scheme to protect
the public from the danger posed by sex offenders, which intent is not altered by the
statute’s structure or design.

Statutes: Legislature: Intent. In analyzing whether the purpose or effect of a civil
sanction statute is so punitive as to negate the Legislature’s intent, the following fac-
tors are considered: (1) whether the sanction involves an affirmative disability or
restraint; (2) whether it has historically been regarded as punishment; (3) whether it
comes into play only on a finding of scienter; (4) whether its operation will promote
the traditional aims of punishment—retribution and deterrence; (5) whether the
behavior to which it applies is already a crime; (6) whether an alternative purpose to
which it may rationally be connected is assignable for it; and (7) whether it appears
excessive in relation to the alternative purpose assigned.

Criminal Law: Convicted Sex Offender. The registration provisions of Nebraska’s
Sex Offender Registration Act do not impose criminal punishment.

Due Process. Procedural due process limits the government’s ability to deprive peo-
ple of interests which constitute “liberty” or “property” interests within the meaning
of the Due Process Clause.

___. The first step in a due process analysis is to identify a property or liberty inter-
est entitled to due process protections.

Constitutional Law. Reputational damage caused by state action which results in a
person’s stigmatization can implicate a protected liberty interest, but only if it is cou-
pled with some more tangible interest such as employment.
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17.  Constitutional Law: Convicted Sex Offender. A sex offender fails to show he or
she has been deprived of a protected liberty interest when a claim of reputational dam-
age is related to community notification, the level and application of which has not
yet been determined.

18. Sentences: Probation and Parole: Appeal and Error. Whether the sentence imposed
is probation or incarceration is a matter within the trial court’s discretion, whose judg-
ment denying probation will be upheld in the absence of an abuse of discretion.

19. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc-
ing court’s reasons or rulings are clearly untenable and unfairly deprive a litigant of a
substantial right and a just result.

20. Sentences. The appropriateness of a sentence is necessarily a subjective judgment and
includes the sentencing judge’s observations of the defendant’s demeanor and attitude
and all of the facts and circumstances surrounding the defendant’s life.

Appeal from the District Court for Lancaster County: JEFFRE
CHEUVRONT, Judge. Affirmed.

Dennis R. Keefe, Lancaster County Public Defender, and
Shawn Elliott for appellant.

Jon Bruning, Attorney General, Mark D. Raffety, and Jeffrey
J. Lux for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

CONNOLLY, J.
[. INTRODUCTION

James R. Worm appeals his sentence for attempted first
degree sexual assault on a child and the district court’s finding
that he was subject to the amended provisions of Nebraska’s Sex
Offender Registration Act (Act), Neb. Rev. Stat. §§ 29-4001 to
29-4013 (Cum. Supp. 2002). The court determined that Worm
had committed an aggravated offense under an amendment that
was not a part of the Act when the offense occurred. Worm con-
tends that the court’s finding violated the ex post facto clause
and that he was denied procedural due process. We affirm.

II. BACKGROUND
In April 2002, the State filed an information against Worm,
charging him with first degree sexual assault on a child, a Class II
felony. The victim was the 7-year-old daughter of the woman that
Worm was then dating. The offense occurred on March 29, 2002.
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In August, under a plea agreement, the State amended the
information to charge Worm with attempted first degree sexual
assault on a child, a Class III felony. At the hearing, the court
informed Worm of the factual basis for the charge and the pos-
sible imprisonment terms, fines, and collateral consequences of
a plea of guilty, including that he would be subject to the Act’s
terms and conditions. Worm pleaded guilty, and the court
accepted his plea. Worm was also committed to the Lincoln
Regional Center for psychiatric observation and treatment not to
exceed 60 days.

In November 2002, after the 2002 amendments were in
effect, Worm appeared for sentencing. Worm argued that the
offense had occurred before the Act was substantively changed
by the April 2002 amendments, which became effective July 20,
2002, see 2002 Neb. Laws, L.B. 564, and that the amended pro-
visions should not be applied retroactively. The hearing was
continued on this issue until December 13. When the hearing
reconvened, the court determined the law’s purpose was regula-
tory rather than punitive and that, therefore, the amendment was
applicable to Worm. Also, the court found that Worm had com-
mitted an aggravated offense under § 29-4005(4)(a)(ii), but that
the evidence did not show he was a sexually violent predator.
The court informed Worm that because he had committed an
aggravated offense, he must register for life, and explained his
duties under the Act. The court sentenced him to 8 to 12 years’
imprisonment, with credit given for time served.

III. ASSIGNMENTS OF ERROR

Worm assigns that the district court erred in (1) determining
that he had committed an aggravated offense under the amended
Act in violation of the Ex Post Facto Clauses of the Nebraska
and federal Constitutions, (2) determining that he had commit-
ted an aggravated offense under the amended Act without
affording him procedural due process, and (3) imposing an
excessive sentence.

IV. STANDARD OF REVIEW
[1,2] Whether a statute is constitutional is a question of law;
accordingly, the Nebraska Supreme Court is obligated to reach a
conclusion independent of the decision reached by the court
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below. State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003).
A statute is presumed to be constitutional, and all reasonable
doubts will be resolved in favor of its constitutionality. State v.
Spady, 264 Neb. 99, 645 N.W.2d 539 (2002).

[3] Sentences within statutory limits will be disturbed by an
appellate court only if the sentence complained of was an abuse
of judicial discretion. State v. Hubbard, 267 Neb. 316, 673
N.W.2d 567 (2004).

V. ANALYSIS

In April 2002, the Nebraska Legislature amended the Act to
bring it in compliance with the federal law. The 1996 original
Act required a person convicted of an enumerated sex offense,
or its equivalent in another jurisdiction, to register with the
Nebraska State Patrol’s sex offender registry. Under this Act, the
offender had to verify that registration on an annual basis for a
period of 10 years after his or her release from a correctional
facility or other institution, or after discharge from probation,
parole, or supervised release. See §§ 29-4003 to 29-4005 (Cum.
Supp. 2000).

In addition, the amendments added new sex offenses, aggra-
vated offenses and repeat offenses, which require the offender to
verify his or her registration annually. §§ 29-4003 and 29-4005(2)
(Cum. Supp. 2002). An aggravated offense is defined as “any reg-
istrable offense . . . which involves the penetration of (i) a victim
age twelve years or more through the use of force or the threat of
serious violence or (ii) a victim under the age of twelve years.”
§ 29-4005(4)(a). The amendments require the sentencing court to
make the finding of an aggravated or repeat offense as part of the
sentencing order. § 29-4005(2).

The amendments also require an offender to provide his or
her place of vocation and any school which he or she attends in
addition to the previous requirement of providing the offender’s
address and place of employment. 2002 Neb. Laws, L.B. 564.
Under both versions, the Act is retroactive to defendants con-
victed of or pleading guilty to most registrable offenses on or
before January 1, 1997. Id.

The amendments, however, did not substantively change the
sections concerning community notification. The Nebraska
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State Patrol’s registration and community notification division
is responsible for assigning a notification level after an offender
initially registers. The assigned notification corresponds to the
offender’s assessed recidivism risk, which can be assessed as
low, moderate, or high. See § 29-4013(2). If the risk is low, law
enforcement officials who are likely to encounter the offender
are notified of the registry information. § 29-4013(2)(c)(i). If
the recidivism risk is moderate, schools, daycare centers, and
youth and religious organizations are additionally notified.
§ 29-4013(2)(c)(ii). If the recidivism risk is high, individuals
likely to encounter the offender must also be notified, in addi-
tion to those notified for low and moderate notification levels.
§ 29-4013(2)(c)(iii). If a risk assessment indicates that public
notification is warranted, it can be accomplished by direct
contact, news releases, or a method using a telephone system,
including an electronic database. Id. See, also, 272 Neb.
Admin. Code, ch. 19, § 013.06 (2003). The State Patrol main-
tains a public Web site, which disseminates specified informa-
tion about offenders only if they are assigned a high-risk noti-
fication level.

1. RIPENESS

(a) Registration Provisions

The State argues that Worm’s constitutional challenges are not
properly before this court because the Act’s requirements are col-
lateral to the criminal conviction. The State relies on two cases in
which we held that the registration provisions were collateral to
the defendant’s conviction. See State v. Torres, 254 Neb. 91, 574
N.W.2d 153 (1998), and State v. Schneider, 263 Neb. 318, 640
N.W.2d 8 (2002). Worm, however, contends that his constitu-
tional challenges to the Act are properly before this court,
because after the Act was amended, the sentencing court had an
affirmative duty to determine whether an aggravated offense had
occurred, thus triggering a lifetime registration requirement.

In Torres, we held that a defendant who was subject to the reg-
istration requirements lacked standing to challenge the Act in a
direct appeal from the underlying conviction because the Act’s
registration requirements were separate and collateral to the sex-
ual offense that had triggered the requirements. We held that “the
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district court’s order did not address the [Act’s] requirements;
rather, the [Act’s] registration requirements arose solely and
independently by the terms of the [A]ct itself only after Torres’
conviction.” (Emphasis in original). 254 Neb. at 95, 574 N.W.2d
at 155.

Torres is distinguishable in two respects. First, the defendant in
Torres argued that the Act constituted an ex post facto law
because it potentially increased his sentence by imposing an addi-
tional penalty if he failed to register. He did not argue that the reg-
istration requirements themselves violated the ex post facto clause
as retroactive punishment.

Second, unlike the 10-year registration requirement for the reg-
istrable offense in Torres, the lifetime registration requirement for
an aggravated offense does not arise solely and independently
from the defendant’s conviction. Rather, the amendments require
the court, as part of the sentence, to determine if the defendant
committed an aggravated offense. See § 29-4005(2). As such, the
court’s finding that Worm committed an aggravated offense was
part of the court’s judgment. See People v. Hernandez, 93 N.Y.2d
261, 711 N.E.2d 972, 689 N.Y.S.2d 695 (1999).

Neither is Schneider controlling. In Schneider, this court
determined that a guilty plea was not involuntary or unintelligent
because the trial court failed to inform the defendant of the Act’s
requirements before accepting his plea. We relied on Torres in
concluding that the requirements were a collateral consequence
of the defendant’s plea and that it had no direct effect on the
range of the defendant’s possible sentences or incarceration peri-
ods. Schneider, supra. Ripeness, however, was not an issue in
that case. We specifically declined to use the intent-effects test
for analyzing the penal nature of the statutory scheme because
the defendant had not raised a double jeopardy or ex post facto
challenge. Id.

[4] Thus, we determine that the registration requirement for
an offender convicted of an aggravated offense under the Act’s
amended provisions is part of the sentencing court’s judgment
for purposes of filing an appeal. Worm’s constitutional chal-
lenges to the Act’s registration provisions are properly before
this court.
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(b) Notification Provisions

Worm also argues that the Act’s notification provisions are
punitive and violate his right to procedural due process. Worm,
however, is currently incarcerated, and thus, has not yet regis-
tered. Under both the original and the Act’s amended versions,
offenders sentenced to a term of incarceration for a registrable
offense are not required to register until they are released, paroled,
or placed on probation, unless they are free pending an appeal.
See 2002 Neb. Laws, L.B. 564. Because he has not registered, he
has not yet been assessed for the applicable level of community
notification. See 272 Neb. Admin. Code, ch. 19, § 012.01 (2003).

[5] Worm, however, argues that “[gliven the district court’s
determination . . . that [Worm] committed an aggravated offense,
the State Patrol is very likely to classify [him] as a high risk
offender, and thus subject to having his personal information
readily available to the public through the Internet and through
print media.” Brief for appellant at 13-14. The Act however, does
not require a mandatory high-risk assessment for persons who
have committed an aggravated offense. Rather, it requires the
State Patrol to assess a registrant based on many factors, includ-
ing the sex offender’s response to treatment and behavior while
confined. § 29-4013(2)(b). This assessment has not been made,
and the notification level that the State Patrol will assign to Worm
is mere speculation at this point. Worm’s argument demonstrates
that his constitutional challenges to the Act’s notification provi-
sions are not yet ripe for appellate review. See State v. Hansen,
259 Neb. 764, 612 N.W.2d 477 (2000) (declining to address chal-
lenge to statute allowing court to order compliance with alcohol
assessment when assessment had not been made). See, also,
Artway v. Attorney General of State of N.J., 81 F.3d 1235 (3d Cir.
1996) (determining that constitutional challenges to notification
provisions of New Jersey’s Sexual Offender Registration Act
were not ripe when notification hinged upon risk assessment that
had not yet been performed). We limit Worm’s constitutional
challenges to the registration requirements.

2. Ex Post FACTO CHALLENGE
Worm argues that the court’s finding that he had committed
an aggravated offense violated the ex post facto clause because
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an aggravated offense and its attendant requirements did not
exist when he committed a registrable offense. He argues that
the clause is violated because the amendment is punitive, since
he now must register for life, instead of 10 years.

[6,7] Both U.S. Const. art. I, § 10, and Neb. Const. art. I, § 16,
provide that no ex post facto law may be passed. A law which pur-
ports to apply to events that occurred before the law’s enactment,
and which disadvantages a defendant by creating or enhancing
penalties that did not exist when the offense was committed, is an
ex post facto law and will not be endorsed by the courts. State v.
Gales, 265 Neb. 598, 658 N.W.2d 604 (2003). This court ordinar-
ily construes Nebraska’s ex post facto clause to provide no greater
protections than those guaranteed by the federal Constitution.
See, e.g., State v. Urbano, 256 Neb. 194, 589 N.W.2d 144 (1999),
citing Weaver v. Graham, 450 U.S. 24, 101 S. Ct. 960, 67 L. Ed.
2d 17 (1981).

[8,9] Admittedly, the lifetime registration requirement for
committing an aggravated offense did not exist when Worm com-
mitted his offense in March 2002. See 2002 Neb. Laws, L.B. 564
(approved April 16, 2002, and effective July 20, 2002). However,
the retroactive application for civil disabilities and sanctions is
permitted; only retroactive criminal punishment for past acts is
prohibited. See, Doe v. Pataki, 120 F.3d 1263 (2d Cir. 1997); E.B.
v. Verniero, 119 E.3d 1077 (3d Cir. 1997). Cf. State v. Howell,
254 Neb. 247,575 N.W.2d 861 (1998). Here, whether the amend-
ment violates state and federal constitutional proscriptions
against retroactive punishment is analyzed under the U.S.
Supreme Court’s two-prong, “intent-effects” test for analyzing
punishment. See Smith v. Doe, 538 U.S. 84, 123 S. Ct. 1140, 155
L. Ed. 2d 164 (2003). If a court determines that the Legislature
intended a statutory scheme to be civil, that intent will be
rejected ““ ‘only where a party challenging the [statute] provides
the clearest proof that the statutory scheme is so punitive in
either purpose or effect as to negate the State’s intention.” ” State
v. Isham, 261 Neb. 690, 694, 625 N.W.2d 511, 515 (2001).

We recognized that the intent-effects test can apply to either
a double jeopardy or ex post facto challenge to a statutory
scheme. State v. Schneider, 263 Neb. 318, 640 N.W.2d 8 (2002).
Although we have not applied the test in analyzing an ex post
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facto challenge to a statutory scheme, we have applied it to a
double jeopardy challenge. See, Isham, supra; Howell, supra.

(a) Legislative Intent Prong

[10] The Act will pass the intent prong if the Legislature
intended to establish a civil regulatory scheme to remedy a present
situation and “ ‘the restriction of the individual comes about as a
relevant incident to [the] regulation.”” Artway v. Attorney General
of State of N.J., 81 F3d 1235, 1254 (3d Cir. 1996), quoting
De Veau v. Braisted, 363 U.S. 144, 80 S. Ct. 1146, 4 L. Ed. 2d
1109 (1960). See Howell, supra. Whether the Legislature intended
the amendments to be civil or criminal is primarily a matter of
statutory construction. However, we must also look at the statute’s
structure and design. Isham, supra; Howell, supra.

The Legislature stated two main reasons for enacting the orig-
inal Act: (1) sex offenders present a high risk to commit repeat
offenses and (2) law enforcement agencies’ efforts to protect
communities, conduct investigations, and quickly apprehend sex
offenders had been impaired by a lack of available information
about sex offenders who live in their jurisdictions. § 29-4002
(Cum. Supp. 2000). These findings show that the Act has a dual
purpose: protecting the public and assisting law enforcement in
future efforts to investigate and resolve sex offenses. Moreover,
this court has held that promoting public safety evidences a civil
regulatory scheme. See, Isham, supra; Howell, supra.

Worm, however, argues that assisting law enforcement agen-
cies with future investigations and prosecutions evidences a
punitive purpose in enacting the law. But assisting future law
enforcement efforts by monitoring an offender’s whereabouts
does not inflict punishment and furthers the legitimate regulatory
goal of protecting the public and preventing crime. See, e.g.,
Russell v. Gregoire, 124 F.3d 1079 (9th Cir. 1997); Doe v. Pataki,
120 F.3d 1263 (2d Cir. 1997); Artway, supra.

When looking at the statute’s structure and design, the primary
consideration is the procedural mechanisms established by the
Legislature to enforce the statute. State v. Howell, 254 Neb. 247,
575 N.W.2d 861 (1998). The regulations use an administrative
hearing and an appeal process under Nebraska’s Administrative
Procedure Act for challenging the registration and notification
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requirements. See 272 Neb. Admin. Code, ch. 19, § 004 (2003).
Thus, the requirement that an offender follow the Administrative
Procedure Act for contesting and appealing administrative deci-
sions evidences a civil, nonpunitive statute. See Howell, supra.

Moreover, that the sentencing court must find whether an
aggravated offense occurred as part of the sentencing order does
not indicate an intent to impose punishment because the court
has no discretion; the finding is mandatory. The U.S. Supreme
Court recently considered an ex post facto challenge to Alaska’s
sex offender registry in Smith v. Doe, 538 U.S. 84, 123 S. Ct.
1140, 155 L. Ed. 2d 164 (2003). Alaska’s statutes similarly
required a sentencing court to set out in the written judgment
“‘the requirements of [the Alaska Sex Offender Registration
Act] and, if it can be determined by the court, whether that con-
viction will require the offender or kidnapper to register for life
or a lesser period.”” 538 U.S. at 95. The Court determined that
this sentencing requirement did not make the registration puni-
tive. It reasoned that using the sentencing court provided a
timely and adequate notice to offenders of their registration
obligations and the criminal consequences for failing to com-
ply. 1d.

[11] Similarly in Nebraska—if the offender is not incarcer-
ated pending an appeal or if the offender is sentenced to proba-
tion—the registration requirements begin immediately. See 272
Neb. Admin. Code, ch. 19, § 006.03 (2003). Thus, prompt noti-
fication of the Act’s requirements and its criminal penalty for
noncompliance is essential in some cases. As in Smith, the Act’s
mandatory requirement of a finding whether an aggravated
offense occurred provides a prompt notification. We conclude
that the Legislature intended to create a civil regulatory scheme
to protect the public from the danger posed by sex offenders,
which intent is not altered by the statute’s structure or design.

(b) Effects of Registration Requirements
[12] Next, we analyze whether the purpose or effect of the
statute is so punitive as to negate the Legislature’s intent. In mak-
ing that determination, we consider the factors set out by the U.S.
Supreme Court in Kennedy v. Mendoza-Martinez, 372 U.S. 144,
83 S. Ct. 554, 9 L. Ed. 2d 644 (1963):
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“(1) ‘[w]hether the sanction involves an affirmative disabil-
ity or restraint’; (2) ‘whether it has historically been
regarded as punishment’; (3) ‘whether it comes into play
only on a finding of scienter’; (4) ‘whether its operation will
promote the traditional aims of punishment—retribution and
deterrence’; (5) ‘whether the behavior to which it applies is
already a crime’; (6) ‘whether an alternative purpose to
which it may rationally be connected is assignable for it’;
and (7) ‘whether it appears excessive in relation to the alter-
native purpose assigned.””
State v. Isham, 261 Neb. 690, 695, 625 N.W.2d 511, 515-16
(2001), quoting Hudson v. United States, 522 U.S. 93, 118 S. Ct.
488, 139 L. Ed. 2d 450 (1997). See, also, United States v. Ward,
448 U.S. 242, 100 S. Ct. 2636, 65 L. Ed. 2d 742 (1980).

(i) Relevance of Scienter and Criminal Behavior Factors

In Smith, the Court concluded that two factors received little
weight in analyzing the effect of Alaska’s registry statutes: (1)
whether the regulation comes into play only upon a finding of sci-
enter and (2) whether the behavior to which it applies is already a
crime. The Court determined that because the statutory concern
was recidivism, the offender’s past criminal conduct was a neces-
sary beginning point. Id. See, also, State v. Howell, 254 Neb. 247,
575 N.W.2d 861 (1998). Here, we agree that the scienter and
criminal behavior factors are not relevant to determining whether
a criminal registration statute imposes punishment.

(ii) Affirmative Disability or Restraint

The Alaskan statutes considered in Smith v. Doe, 538 U.S. 84,
123 S. Ct. 1140, 155 L. Ed. 2d 164 (2003), required registrants
who had been convicted of an aggravated offense to verify their
registration quarterly for life. But the Court determined that the
requirement was not an affirmative disability or restraint because
registrants were free to live and work where they wanted without
supervision. Id. Accord, Cutshall v. Sundquist, 193 F.3d 466 (6th
Cir. 1999); State v. Ward, 123 Wash. 2d 488, 869 P.2d 1062
(1994).

Similarly, although Worm must notify law enforcement agen-
cies of changes in his address, occupation, vocation, or school
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attendance, the Act does not require him to seek permission. See
Cutshall, supra. After his initial registration, which must be
completed in person, Worm may verify his registration informa-
tion annually. See 272 Neb. Admin. Code, ch. 19, §§ 006.07 and
009 (2003). These requirements pose a lesser burden than revok-
ing a driver’s license or a professional license—sanctions which
this court has previously held are civil in nature. See, Isham,
supra; State v. Wolf, 250 Neb. 352, 549 N.W.2d 183 (1996).
Further, the statute upheld in Smith required offenders who had
committed an aggravated offense to verify their registration on a
quarterly basis for life. Here, the burden posed by the Act’s reg-
istration provisions is slight. The annual verification obligation
is significantly less burdensome than the quarterly verification
obligation upheld in Smith. We conclude that Nebraska’s regis-
tration provisions do not impose an affirmative disability or
restraint on the registrant.

(iii) Historically Regarded as Punishment

Sex offender registries are a relatively new occurrence and
have not been historically regarded as punishment. See, Smith,
supra;, Doe v. Pataki, 120 F.3d 1263 (2d Cir. 1997); E.B. v.
Verniero, 119 FE.3d 1077 (3d Cir. 1997). The Supreme Court
noted in Smith that the “imposition of restrictive measures on sex
offenders adjudged to be dangerous is ‘a legitimate nonpunitive
governmental objective and has been historically so regarded.””
538 U.S. at 93, quoting Kansas v. Hendricks, 521 U.S. 346, 117
S. Ct. 2072, 138 L. Ed. 2d 501 (1997). Further, criminal regis-
tration in general has not been traditionally viewed as punish-
ment; instead, it serves to make relevant information available to
law enforcement. See, Lambert v. California, 355 U.S. 225,78 S.
Ct. 240, 2 L. Ed. 2d 228 (1957) (felony registration is permissi-
ble law enforcement procedure); People v. Adams, 144 11l. 2d
381, 581 N.E.2d 637, 163 Ill. Dec. 483 (1991).

(iv) Traditional Aims of Punishment
Courts generally hold that registration statutes do not promote
the traditional aims of punishment: retribution and deterrence. It
is true that regardless of a sex offender’s risk assessment, local
law enforcement will be notified of the offender’s presence in
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their community. This fact would presumably have some deter-
rent effect on the registrant’s activities, but this effect is minimal
when compared to the threat of conviction and incarceration for a
new offense. See, State v. Burr, 598 N.W.2d 147 (N.D. 1999);
Doe v. Poritz, 142 N.J. 1, 662 A.2d 367 (1995); Adams, supra.
Compare State v. Hansen, 249 Neb. 177, 189, 542 N.W.2d 424,
433 (1996) (concluding that “substantial remedial purposes
underlie the administrative license revocation statutes” which are
“not defeated by the fact that the statutes also play a role in deter-
ring others from driving drunk™). See, also, Smith v. Doe, 538
U.S. 84, 98, 123 S. Ct. 1140, 155 L. Ed. 2d 164 (2003) (“[o]ur
system does not treat dissemination of truthful information in fur-
therance of a legitimate governmental objective as punishment”).

Further, the registration provisions cannot be said to serve a
retributive purpose. We have already determined that the require-
ment does not impose an affirmative disability. Nor does registra-
tion in itself involve public notice. Unless an offender is assessed
as having a moderate or high recidivism risk, the registration
information is provided only to law enforcement agencies, which
already have access to criminal histories. See Neb. Rev. Stat.
§§ 29-3501 to 29-3528 (Reissue 1995, Cum. Supp. 2002 & Supp.
2003) (Security, Privacy, and Dissemination of Criminal History
Information Act). Thus, registration, considered apart from notifi-
cation, is unlikely to result in any stigma.

(v) Sanction’s Excessiveness in Relation
to Alternative Purpose

Finally, the registration requirement is not excessive in rela-
tion to its assigned nonpunitive purpose—to protect the public
and aid law enforcement. The length of the registration require-
ment must necessarily correspond to the recidivism risk for that
offense classification to carry out the statute’s intent. “The Ex
Post Facto Clause does not preclude a State from making rea-
sonable categorical judgments that conviction of specified crimes
should entail particular regulatory consequences,” particularly
for minor conditions such as registration. Smith, 538 U.S. at 103-
04 (noting that duration of registration requirement is based on
empirical research showing that reoffenses can occur as much as
20 years after release).
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We determine that the Act’s offense categories and related reg-
istration periods “are reasonably related to the danger of recidi-
vism” and “consistent with the regulatory objective.” See 538
U.S. at 102.

[13] We conclude that Worm has failed to show by the clear-
est proof that the Act’s registration provisions are so punitive in
either purpose or effect as to negate the State’s intention.
Because the registration provisions are not punitive, we defer to
the Legislature’s determination of what remedial action is nec-
essary to achieve the Legislature’s goals. See State v. Howell,
254 Neb. 247, 575 N.W.2d 861 (1998).

3. DUE PROCESS

Worm contends that the Act violated his right to procedural due
process because it did not afford him notice and a hearing before
the district court determined that he had committed an aggravated
offense. This determination increased the applicable registration
period for him from 10 years to life. Worm argues that the Act
deprives him of a liberty interest in privacy because publicly dis-
closing his personal information, including employment informa-
tion, will likely make employers reluctant to hire him.

[14,15] Procedural due process limits the government’s ability
to deprive people of interests which constitute “liberty”” or “prop-
erty” interests within the meaning of the Due Process Clause. Due
Process requires that parties deprived of such interests be pro-
vided adequate notice and an opportunity to be heard. Hass v.
Neth, 265 Neb. 321, 657 N.W.2d 11 (2003). The first step in a due
process analysis is to identify a property or liberty interest entitled
to due process protections. /d.

[16] Reputational damage caused by state action which results
in a person’s stigmatization can implicate a protected liberty inter-
est, but only if it is coupled with some more tangible interest such
as employment. See Benitez v. Rasmussen, 261 Neb. 806, 626
N.W.2d 209 (2001), quoting Paul v. Davis, 424 U.S. 693, 96 S. Ct.
1155, 47 L. Ed. 2d 405 (1976). This requirement of a tangible
interest is referred to as the “stigma plus” test. Benitez, supra.

Worm correctly argues that the regulations currently provide
that the State Patrol “may” disseminate employment information
if an offender is determined to have a high risk classification. See
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272 Neb. Admin. Code, ch. 19, § 013.05 (2003). As discussed,
however, Worm'’s risk classification and notification level has not
been made. For offenders with a low recidivism risk, the registry
information is made available only to the law enforcement agen-
cies in the jurisdiction where an offender lives after release from
incarceration or during placement on parole or probation. Thus,
at this point, Worm has failed to show that he will be subjected
to any public notification, and the issue is not yet ripe for review.
Additionally, we note that all offenders are given an opportunity
to ask for a hearing on their assigned risk classification level after
the State Patrol notifies them. See 272 Neb. Admin. Code, ch. 19,
§ 015.01 (2003) (allowing offenders 5 days to mail in request for
hearing to contest classification after receiving notice).

[17] The only issue currently before this court is the registra-
tion requirements, which do not involve public notice. Because
Worm’s argument for reputational damage is related only to the
notification provisions, he has failed to show that he has a lib-
erty interest entitled to due process protection. We conclude that
Worm’s due process argument must fail. See Benitez, supra.

4. EXCESSIVE SENTENCE

Finally, Worm argues that the district court abused its discre-
tion by imposing an 8- to 12-year prison sentence and by not
placing him on probation. He further argues that his crime was
mitigated by his history of mental health disorders.

[18,19] Sentences within statutory limits will be disturbed by
an appellate court only if the sentences complained of were an
abuse of judicial discretion. State v. Hubbard, 267 Neb. 316, 673
N.W.2d 567 (2004). Whether the sentence imposed is probation
or incarceration is a matter within the trial court’s discretion,
whose judgment denying probation will be upheld in the absence
of an abuse of discretion. State v. Spurgin, 261 Neb. 427, 623
N.W.2d 644 (2001). An abuse of discretion takes place when the
sentencing court’s reasons or rulings are clearly untenable and
unfairly deprive a litigant of a substantial right and a just result.
State v. Hurbenca, 266 Neb. 853, 669 N.W.2d 668 (2003).

[20] The appropriateness of a sentence is necessarily a subjec-
tive judgment and includes the sentencing judge’s observations
of the defendant’s demeanor and attitude and all of the facts and
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circumstances surrounding the defendant’s life. State v. Faber,
264 Neb. 198, 647 N.W.2d 67 (2002).

The offense for which Worm was convicted, attempted first
degree sexual assault, is a Class III felony. See Neb. Rev. Stat.
§8 28-319(1)(c) and (2) (Reissue 1995) and 28-201(4)(b) (Cum.
Supp. 2002). Worm’s 8- to 12-year prison sentence is within the
statutory limits of Neb. Rev. Stat. § 28-105(1) (Cum. Supp. 2000),
which provides for a maximum of 20 years’ imprisonment for a
Class III felony.

Worm'’s presentence investigation report indicated that he was
not a candidate for intensive supervision probation because of
the offense, his criminal history, and his risks or needs assess-
ment. His psychiatric examinations and interviews showed a
diagnosis of pedophilia, antisocial personality disorder, and other
mental health disorders. Although Worm argues that his previous
convictions did not involve violent offenses, the presentence
investigation report showed an inability to control aggressive and
violent behaviors. Worm’s presentence report showed he had a
moderate risk of future sexual offending and a high risk for gen-
eral recidivism within a 7- to 10-year timeframe.

We conclude that the trial court did not abuse its discretion in
sentencing as it did, nor in refusing to place Worm on probation.

VI. CONCLUSION

We conclude that Worm’s lifetime registration requirement for
an aggravated offense under the amended provisions of
Nebraska’s Sex Offender Registration Act is part of the sentenc-
ing court’s judgment for purposes of filing an appeal. Thus, his
constitutional challenges to the registration requirement are
properly before this court in his direct appeal. We conclude that
his challenges to the Act’s notification provisions, however, are
not yet ripe for appellate review. We conclude that the registra-
tion requirements do not impermissibly impose retroactive pun-
ishment and that Worm’s due process argument must fail because
Worm has failed to show that the registration requirement
deprives him of a protected liberty interest. Finally, we conclude
that the district court did not abuse its discretion in the sentence
it imposed.

AFFIRMED.
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PErR CURIAM.
INTRODUCTION

Appellant, Gregory G. Hall, pleaded guilty to delivery of a con-
trolled substance, a Class III felony. See Neb. Rev. Stat. § 28-416
(Cum. Supp. 2002). After an evidentiary hearing, the district court
concluded that Hall was a habitual criminal and sentenced him to
10 years’ imprisonment. Hall appealed. Pursuant to Neb. Rev.
Stat. § 24-1106(2) (Reissue 1995), we granted the State’s petition
to bypass. We affirm in part, and in part vacate the sentence and
remand the cause with directions.

FACTUAL BACKGROUND

On September 27, 2002, Hall was charged in Sarpy County
District Court with four substantive counts: one count of pos-
session of a controlled substance with intent to deliver, one
count of possession of a controlled substance, and two counts of
delivery of a controlled substance. Hall was also charged as a
habitual criminal. The district court explained Hall’s rights to
him in a group arraignment. After the court had completed the
general rights advisory, Hall was individually advised of the
penalties associated with the counts for which he had been
charged. With respect to the habitual criminal charge, the court
advised Hall as follows:

I’'ll advise you that also there is a charge of being a habit-
ual criminal and the elements of enhancement will be, as
follows: (1) That you have been at least twice previously
been [sic] convicted of crimes; (2) That you were sen-
tenced and committed for each crime to prison in this state
for a term of not less than one year; and (3) That if you are
to become convicted of the charge under Counts I, II, III,
or IV, or any lesser charge that is a felony, then the penalty
phase is enhanced and the punishment is not less than 10
years nor more than 60 years imprisonment.

The State and Hall subsequently entered into a plea agreement
wherein Hall agreed to plead guilty to one count of delivery of a
controlled substance, a Class III felony. In return, the State agreed
to dismiss the remaining substantive counts against Hall, but did
not agree to dismiss the habitual criminal charge. On January 6,
2003, Hall pleaded guilty pursuant to this agreement.
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At an evidentiary hearing on the habitual criminal charge, the
State introduced evidence of prior convictions from Platte County
and Douglas County, Nebraska, and Bernalillo County, New
Mexico. The district court found Hall to be a habitual criminal
and sentenced him to 10 years’ imprisonment. Hall appeals.

ASSIGNMENTS OF ERROR
Hall claims that the district court erred in finding that (1) his
plea was knowingly, voluntarily, and intelligently entered and
(2) he was a habitual criminal.

STANDARD OF REVIEW

[1,2] A trial court is afforded discretion in deciding whether
to accept guilty pleas, and an appellate court will reverse the
trial court’s determination only in case of an abuse of discretion.
State v. Smith, 266 Neb. 707, 668 N.W.2d 482 (2003). A judicial
abuse of discretion exists only when the reasons or rulings of a
trial judge are clearly untenable, unfairly depriving a litigant of
a substantial right and denying a just result in matters submitted
for disposition. /d.

ANALYSIS
Acceptance of Plea: Habitual Criminal Advisement.

In his first assignment of error, Hall claims that the district
court’s advisement failed to advise him that a conviction in
another state could be used to prove that he was a habitual crim-
inal and that thus, his guilty plea was not freely, intelligently,
and voluntarily entered. We reject this argument.

This court has adopted the U.S. Supreme Court’s due process
requirements for a validly entered guilty plea delineated in
Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d
274 (1969). Under Boykin, a guilty plea must be knowingly and
voluntarily entered because the plea involves the waiver of cer-
tain constitutional rights. State v. Schneider, 263 Neb. 318, 640
N.W.2d 8 (2002).

[3,4] We have held that to support a finding that a plea of
guilty has been entered freely, intelligently, voluntarily, and
understandingly, a court must inform the defendant concerning
(1) the nature of the charge, (2) the right to assistance of coun-
sel, (3) the right to confront witnesses against the defendant,
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(4) the right to a jury trial, and (5) the privilege against
self-incrimination. State v. Smith, supra. The record must also
establish a factual basis for the plea and that the defendant
knew the range of penalties for the crime charged. /d. In con-
nection with a habitual criminal advisement, we have specifi-
cally stated that “a court must inform a defendant of the possi-
bility of an increased sentence imposed because of a habitual
criminal statute.” State v. Schneider, 263 Neb. at 324, 640
N.W.2d at 13.

Hall does not argue that the general rights advisory given by
the district court was in error. Rather, he argues that the district
court’s habitual criminal advisement was in error to the effect
that the relevant priors consisted of crimes for which he had been
“sentenced and committed . . . to prison in this state for a term of
not less than one year.” (Emphasis supplied.) Hall generally
claims that this advisement failed to parallel the language of the
habitual criminal statute, which applies to persons “twice con-
victed of a crime, sentenced, and committed to prison, in this or
any other state or by the United States,” see Neb. Rev. Stat.
§ 29-2221(1) (Reissue 1995), and specifically failed to alert him
to the fact that a prior conviction from another state could be
used for purposes of enhancement under the habitual criminal
statute. Hall contends that because of these failures, he was not
informed as to the total penal consequences of his plea and that,
therefore, his plea cannot be said to have been freely, voluntarily,
and intelligently entered.

[5,6] This court has held that “under Nebraska law, a defend-
ant must be informed of those consequences which affect the
range of possible sentences or periods of incarceration for each
charge and the amount of any fine to be imposed as a part of the
sentence.” State v. Schneider, 263 Neb. at 324, 640 N.W.2d at 13.
As noted above, a critical feature of a habitual criminal advise-
ment is that a defendant be informed of the possibility that an
increased sentence will be imposed if the defendant is found to
be a habitual criminal under the habitual criminal statute. Id.
Although the advisement in this case did not state that convic-
tions in other states could serve as prior convictions, the advise-
ment did inform Hall of the range of penal consequences and was
not inadequate.
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In this case, Hall was advised by the district court, in relevant
part, as follows: “For a violation of a Class III Felony the max-
imum punishment is 20 years imprisonment, a $25,000 fine, or
both, [and] carries a minimum of one year imprisonment.” Hall
was also advised that

there is a charge of being a habitual criminal and the ele-
ments of enhancement will be [in part] as follows: . . . (3)
That if you are to become convicted of the charge under
Counts I, I, III, or IV, or any lesser charge that is a felony,
then the penalty phase [due to a habitual criminal finding]
is enhanced and the punishment is not less than 10 years
nor more than 60 years imprisonment.
These advisements alerted Hall to the range of possible sen-
tences and periods of incarceration for the charge to which he
pleaded guilty, as well as the amount of any fine that might be
assessed against him. The district court’s advisement regarding
the habitual criminal charge informed Hall that if he was con-
victed of any of the charges against him, upon proof of two prior
convictions, his penalty could be enhanced and that he could be
sentenced to 10 to 60 years’ imprisonment. We further observe
that the information alleged that Hall was a habitual criminal
based upon convictions “in this or some other state.”

Although it is preferable that a habitual criminal advisement
refer to specific in-state, out-of-state, and United States convic-
tions as the relevant prior convictions under § 29-2221, in this
case, Hall was adequately advised and the due process require-
ments were met. The district court did not abuse its discretion
in accepting Hall’s plea. Hall’s first assignment of error is with-
out merit.

Habitual Criminal: Representation by Counsel.

In his second assignment of error, Hall claims that the district
court erred in finding that he was a habitual criminal. The dis-
trict court found that a Platte County, Nebraska, conviction and
a New Mexico conviction were eligible to serve as prior convic-
tions under § 29-2221. Regarding the New Mexico conviction,
the district court stated that “the judge in the [New Mexico] case
entered a judgment of conviction on the date of the sentencing.”
Hall argues that his New Mexico conviction was not valid for
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enhancement under § 29-2221, because the State failed to show
that Hall was represented by counsel at the time of his convic-
tion in the New Mexico case. We conclude there is merit to
Hall’s claim.

Hall concedes that the State met its burden with respect to the
Platte County conviction and that this conviction is valid for
enhancement purposes. The issue now before us is whether the
record demonstrates that the New Mexico conviction is valid for
enhancement purposes. In support of his contention that the New
Mexico conviction cannot be used for habitual criminal enhance-
ment, Hall relies on this court’s decision in State v. Thomas, 262
Neb. 985, 1012, 637 N.W.2d 632, 658 (2002), where we stated:

In a proceeding for an enhanced penalty, the State has the
burden to show that the records of a defendant’s prior felony
convictions, based on pleas of guilty, affirmatively demon-
strate that the defendant was represented by counsel or that
the defendant, having been informed of the right to counsel,
voluntarily, intelligently, and knowingly waived that right.
State v. Nelson, [262 Neb.] 896, 636 N.W.2d 620 (2001);
State v. Orduna, 250 Neb. 602, 550 N.W.2d 356 (1996).

The record does not show that the trial court ascertained
whether [L.T.] Thomas was represented by counsel or
waived his right to counsel at the time of the earlier con-
victions. The journal entries simply show that Thomas was
present with counsel at the time of sentencing, but they do
not demonstrate whether he was represented by counsel
prior to that time. The evidence offered by the State at the
enhancement hearing did not establish that Thomas was
represented by counsel or had waived the right to counsel
at the time of the prior convictions. We conclude that the
evidence was insufficient to prove Thomas’ earlier convic-
tions for purposes of sentence enhancement.

Hall notes that, as in Thomas, the evidence offered by the
State in this case did not establish that he was represented by or
had waived counsel at the time of his New Mexico conviction.
Hall notes that the evidence merely established that Hall was
present with counsel at the time of sentencing. Furthermore, con-
trary to the district court’s observations, Hall was not convicted
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and sentenced on the same day, but, rather, was convicted by a
jury on July 16, 1981, and thereafter sentenced on September 8.
Given these facts, Hall argues that the record fails to show that
he was represented by counsel at the time of the New Mexico
conviction and that such conviction cannot be used for sentence
enhancement purposes.

In opposing Hall’s arguments, the State contends that State v.
Sherrod, 229 Neb. 128, 425 N.W.2d 616 (1988), applies. Sherrod
states in relevant part that

the State establishes a prima facie case for proving a prior,
counseled conviction by producing appropriate record evi-
dence of a conviction which discloses that at a critical
point in the proceedings—arraignment, trial, conviction, or
sentencing—the defendant had either intelligently and vol-
untarily waived counsel or in fact was represented by
counsel at one of those times. The defendant then has the
burden of coming forward with evidence that in fact his
prior conviction was uncounseled.
229 Neb. at 134, 425 N.W.2d at 621. See, State v. Green, 238
Neb. 328, 470 N.W.2d 736 (1991) (enhancement for third-
offense driving while intoxicated); State v. Dyke, 231 Neb. 621,
437 N.W.2d 164 (1989) (enhancement for third-offense driving
while intoxicated).

The State claims that it presented evidence that showed that
Hall was represented by counsel at the time of his New Mexico
sentencing, which is sufficient under Sherrod, and that as a result,
Hall had the burden of coming forward with evidence to show that
he had been uncounseled. Since Hall failed to present any evi-
dence to that end, the State argues its burden had been met and
that the New Mexico conviction was valid for enhancement.

[7] This court recognizes that there is tension between our
decisions in Sherrod and Thomas. However, we conclude that
Sherrod is an incomplete statement of the law and that Thomas,
which is our latest pronouncement, controls the issue of whether
under the habitual criminal statute, § 29-2221, the State can
establish its burden of showing a prior, counseled conviction by
merely showing that the defendant was represented at the time
of sentencing. Under Thomas, which we reaffirm, a showing of
the presence of counsel at sentencing will not alone establish the
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State’s case that a defendant’s prior conviction was counseled
for purposes of § 29-2221.

[8] We note that in State v. Thomas, 262 Neb. 985, 637
N.W.2d 632 (2002), we stated that when the State seeks to use
prior convictions based on pleas of guilty to enhance a defend-
ant’s sentence for habitual criminal purposes, the State has the
burden of showing that the defendant had been represented by or
had waived counsel. In the instant case, we note that Hall’s prior
New Mexico conviction was based upon a jury verdict of guilty
rather than on a guilty plea. This court has stated that “making a
plea of guilty is ‘the equivalent of a conviction by trial and ver-
dict or a finding of guilt by the court.’” State v. Ondrak, 212
Neb. 840, 842, 326 N.W.2d 188, 190 (1982) (quoting Stewart v.
Ress, 164 Neb. 876, 83 N.W.2d 901 (1957)). As a result, we con-
clude that the State’s burden of establishing prior, counseled
convictions is the same whether a defendant’s prior conviction is
based on a plea of guilty, a jury verdict of guilty, or a finding of
guilt by a trial court.

Given that Thomas is the prevailing authority, we apply
Thomas to the facts of this case when considering whether the
State has met its burden. The State in this case introduced into evi-
dence an order entitled “Judgment, Sentence and Commitment”
which reflected that Hall was sentenced in New Mexico on
September 8, 1981, following his conviction on July 16. The judg-
ment, sentence, and commitment order states that Hall appeared
at the sentencing hearing with counsel. However, the record does
not contain any evidence to affirmatively show that Hall had been
represented by counsel or had waived counsel at the time of the
jury’s guilty verdict on July 16.

The facts in Hall’s case mirror those of Thomas, where the
State introduced evidence that Thomas had been represented by
counsel at his sentencing on an earlier conviction, but the record
contained no evidence showing that Thomas had been repre-
sented by counsel or had waived counsel prior to sentencing. In
Thomas, we concluded that the evidence was insufficient to
prove the earlier convictions were counseled for the purposes of
habitual criminal sentence enhancement.

In this case, the State failed to meet its burden of showing that
Hall had been represented by or had waived counsel at the time of
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his New Mexico conviction and it was error for the district court
to find Hall to be a habitual criminal. As a result, we must vacate
Hall’s sentence and remand the cause to the district court with
directions for a new enhancement hearing and for resentencing
following the hearing. In doing so, we observe that no presen-
tence investigation was performed prior to the district court’s ini-
tial sentencing of Hall, and in fact, Hall notes in his appellate brief
that the district court imposed sentence upon him without the ben-
efit of such an investigation. We note that the applicable version
of Neb. Rev. Stat. §29-2261 (Cum. Supp. 2002) stated that
“[u]nless it is impractical to do so, when an offender has been
convicted of a felony, the court shall not impose sentence without
first ordering a presentence investigation . . . .” Upon remand,
unless the district court determines that it is impractical to do so,
the district court shall order a presentence investigation prior to
Hall’s resentencing.

CONCLUSION
We conclude that the district court did not err in accepting
Hall’s plea. However, with respect to enhancement, the State did
not meet its burden of showing that Hall was represented by coun-
sel at the time of his prior New Mexico conviction, and the dis-
trict court’s finding that Hall was a habitual criminal was error.
We therefore vacate Hall’s sentence and remand the cause with
directions for a new enhancement hearing and for resentencing.
AFFIRMED IN PART, AND IN PART SENTENCE VACATED
AND CAUSE REMANDED WITH DIRECTIONS.

PROFESSIONAL BUSINESS SERVICES CO., APPELLANT AND
CROSS-APPELLEE, V. STEPHEN J. ROSNO, APPELLEE
AND CROSS-APPELLANT.

680 N.W.2d 176

Filed June 4, 2004. No. S-02-1227.

1. Breach of Contract: Damages. A suit for damages arising from breach of a contract
presents an action at law.

2. Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s fac-
tual findings have the effect of a jury verdict and will not be disturbed on appeal
unless clearly erroneous.
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3. Contracts: Appeal and Error. The interpretation of a contract involves a question
of law, in connection with which an appellate court has an obligation to reach its con-
clusions independent of the determinations made by the court below.

4. Pleadings: Appeal and Error. As a general rule, an appellate court disposes of a case
on the theory presented in the district court.

5. Trial: Contracts: Evidence: Custom and Usage. Evidence of custom is admissible
when there is a conflict as to the terms of the contract to explain the meaning of the
words or phrases used, or where the contract is silent as to certain points which may
be inherent in the nature of the contract.

6. Appeal and Error. An appellate court will not consider an issue on appeal that was
not passed upon by the trial court.

7. Principal and Agent. Unless otherwise agreed, an agent is subject to a duty to his
principal to act solely for the benefit of the principal in all matters connected with his
agency. This general rule forbids the doing of acts in competition with the principal
and taking unfair advantage of the agent’s position in the use of information or things
acquired by him because of his position as an agent.

8. ____. Unless otherwise agreed, an agent is subject to a duty not to compete with the
principal concerning the subject matter of his agency.

Appeal from the District Court for Lancaster County: JOHN A.
CoOLBORN, Judge. Affirmed.

Robert R. Otte, of Morrow, Poppe, Otte, Watermeier &
Phillips, P.C., L.L.O., for appellant.

Jerry L. Pigsley, of Harding, Shultz & Downs, for appellee.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

McCORMACK, J.
I. NATURE OF CASE

Professional Business Services Co. (PBS) appeals from a
judgment of the district court for Lancaster County, Nebraska,
finding a noncompetition covenant to be greater than reasonably
necessary to protect PBS and, therefore, unenforceable. From
this and other findings below, PBS appeals and the appellee,
Stephen J. Rosno, cross-appeals.

II. BACKGROUND
During the relevant time in question, PBS served primarily the
health care industry in essentially four areas: taxes, accounting
and payroll, practice management, and billing and claims. PBS
contracted with the Dale E. Gruntorad Company accounting firm
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(Gruntorad) to operate PBS’ tax practice area. From approxi-
mately 1987 to 1989, Rosno, employed by Gruntorad, performed
a majority of PBS” work related to the tax practice area, includ-
ing preparing all of the tax returns for and providing tax advice
to PBS’ clients. Rosno performed his work for PBS onsite, but
did not have personal contact with PBS clients. PBS heavily
relied upon the Gruntorad firm to provide tax services for
PBS’ business.

When PBS’ founder died in 1989, PBS did not have an estab-
lished client list. Due to his familiarity with PBS’ client base,
Rosno assisted PBS by preparing an inventory of PBS’ clients.
Rosno’s role at PBS also began to take on more significance as
Rosno became more heavily involved with advising clients for
tax purposes. Rosno became a partner in the Gruntorad account-
ing firm and continued to prepare tax returns for PBS’ clients.

Between June and September 1992, Rosno approached Steven
Strasheim, one of PBS’ principals, on several occasions, request-
ing that PBS hire Rosno as an employee. Initially, PBS rejected
Rosno’s requests for employment. Rosno told Strasheim that if
Rosno left Gruntorad, pursuant to a noncompetition agreement
with the accounting firm, the only way Rosno could continue
providing services for PBS was to buy PBS’ business from
Gruntorad, a transaction Rosno explained he could not afford.
Thus, PBS eventually agreed to hire Rosno. During the negotia-
tion of Rosno’s employment with PBS, Strasheim told Rosno
that at that time, only he and his brother, the only other principal
of PBS, had the level of professional experience necessary to
maintain client relationships. Therefore, they would be looking
to Rosno to help in that area. However, Strasheim and his brother
also expressed to Rosno their concerns. If they hired Rosno and
allowed him to take over the tax practice area, and begin having
individual relationships with PBS’ clients, Rosno might later
leave PBS and take those clients with him. Rosno responded by
suggesting the parties execute a noncompetition agreement to
protect PBS.

On October 8, 1992, the parties executed a “Professional
Employment Agreement” (employment agreement) drafted by
PBS’ attorney, which included a noncompete covenant. The effec-
tive date of the employment agreement was October 1, 1992; the
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day Rosno began working as an employee of PBS. At the time the
parties executed the employment agreement, the parties made
several handwritten changes, which both parties initialed. One
such change included a provision that the postterm noncompeti-
tion provision of the covenant “shall not apply to clients listed on
Exhibit 1.” Exhibit I lists approximately 95 clients of PBS. The
noncompetition covenant of the employment agreement provides:

a. In-Term Covenant: The parties agree that during the
term of this Agreement and during the term of Rosno’s
employment by the Employer, the respective clients of the
Employer shall remain the clients of the Employer and that
Rosno shall not, directly or indirectly, whether as an officer,
director, shareholder, partner, advisor, consultant or
employee or in any other capacity do business for or with
any client of the employer outside of the scope of duties
rendered for Employer pursuant to this Employment
Agreement.

b. Post-Term Covenant: Rosno further covenants and
agrees that in the event of the termination of his employ-
ment, for whatever reason, he shall not directly or indirectly
solicit, contact or perform services for any of Employer’s
clients for his own benefit or as an officer, director, share-
holder, partner, advisor, consultant or employee of any third
party. Said Post-Term Covenant shall continue for a period
of two (2) years following such termination or separation
for any reason whatsoever and shall include the area located
within twenty-five (25) miles of Lincoln, Nebraska. The
post-term covenant shall not apply to clients listed on
Exhibit I.

The employment agreement’s effective dates were October 1,
1992, to September 30, 1993, and included an option to extend
Rosno’s employment with PBS on a year-to-year basis. The
employment agreement addressed issues related to bonuses,
vacation time, and sick leave, and included a provision related
to termination of the employment agreement:

Employer may pay Rosno a bonus at any time during the
term of the Agreement. However, Rosno shall be paid a
bonus of $5,000.00 after Rosno’s first year of employment.
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In addition to the foregoing, Rosno shall receive three
(3) weeks of paid vacation per year a[t] such time as may
be reasonable given the professional and work related
demands of the Employer during the year.

In addition to the foregoing, Rosno shall have the oppor-
tunity to participate in any retirement, health insurance or
other employee benefit plan offered by the Employer to its
employees generally.

6. Termination: Employer may terminate this Agreement
with Rosno and Rosno’s employment by Employer on
September 30, 1993, for any reason upon . . . ninety (90)
days advanced written notice to employee.

Additionally, Employer may terminate this Agreement
and Rosno’s employment by Employer at any time, without
notice to Rosno for fraud, misrepresentation, theft, malfea-
sance, or upon the initiation by the Board of Accountancy
of any proceedings to revoke or modify the permit to prac-
tice public accounting pursuant to the laws of the State of
Nebraska.

Additionally, Employer may terminate this Agreement
and Rosno’s employment on thirty (30) days notice for
failure of Rosno to complete his duties as required herein
or reasonably requested by Employer.

Rosno may terminate this Agreement, and Rosno’s
employment hereunder at any time, for any reason, upon
ninety (90) days advanced written notice to Employer.

The employment agreement also contained a provision prohibit-
ing Rosno from using, directly or indirectly, for his own benefit,
PBS’ trade secrets. These included customer lists or other busi-
ness operation information deemed by PBS to be secret and held
in confidence.

On Friday, November 10, 1995, Rosno gave Strasheim a
handwritten notice of termination of the employment agree-
ment. At the time Rosno presented his notice terminating the
employment agreement, Strasheim described Rosno as being
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very hostile and stated that Rosno was threatening to make
disparaging remarks about PBS. Rosno refused to say why he
was resigning, but told Strasheim that “his feeling was our
employment agreement was not valid and that he would be ask-
ing any PBS client he wanted to leave PBS and follow him to
his new accounting firm.” Strasheim asked Rosno to take the
weekend to reconsider his position in that it was grounds for
immediate termination. Strasheim met with Rosno the follow-
ing Monday, at which time, Rosno gave Strasheim a list of
clients whom Rosno believed he was entitled to, and intended
to, solicit. Many of the clients on the list were not those listed
on exhibit I attached to the employment agreement. Strasheim
testified that Rosno then stated that “ ‘I’'m going to ask anybody
I want to follow me to my accounting firm and leave PBS’” and
that he was not going to honor the noncompetition covenant of
the employment agreement. At that point, Strasheim terminated
Rosno’s employment and asked him to gather his belongings
and leave. Rosno admitted during cross-examination that his
intention, had he been permitted to continue working for PBS
during his 90-day notice period, was to continue working for
PBS while simultaneously taking PBS’ clients. Strasheim testi-
fied that this was the most hostile resignation he had ever expe-
rienced, that he was completely caught off guard by Rosno’s
attitude, and that there had been no prior warning signs fore-
shadowing Rosno’s resignation. Following Rosno’s termina-
tion, PBS copied thousands of client records and gave them to
Rosno pursuant to record release forms received from Rosno
and signed by PBS clients.

PBS originally filed this action alleging breach of the
covenant not to compete and claiming damages pursuant to the
liquidated damages provision of the employment agreement.
The trial court sustained a demurrer filed by Rosno, finding that
PBS’ petition failed to set forth facts sufficient to constitute a
cause of action. Specifically, the trial court found that the non-
compete covenant in the employment agreement was more
restrictive than reasonably necessary to protect PBS’ legitimate
interest and, thus, was invalid and unenforceable.

On appeal to this court, we reversed, and remanded with direc-
tions to reinstate the operative petition. See Professional Bus.
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Servs. v. Rosno, 256 Neb. 217, 589 N.W.2d 826 (1999) (Rosno I).
We noted the general rule that a covenant not to compete in an
employment contract ““ ‘may be valid only if it restricts the former
employee from working for or soliciting the former employer’s
clients or accounts with whom the former employee actually did
business and has personal contact.” ” Id. at 225-26, 589 N.W.2d at
832. We noted that in its operative petition, PBS alleged that
Rosno “had substantial contact with virtually all of PBS’ clients.”
Id. at 227, 589 N.W.2d at 833. We also noted that PBS alleged that
Rosno “had violated the terms of his contract with PBS by
siphoning away PBS’ goodwill.” Id. at 222, 589 N.W.2d at 830.
We concluded that the inferences of law and fact from the opera-
tive petition were that Rosno was being restricted from working
for or soliciting PBS’ clients or accounts with whom Rosno actu-
ally did business and had personal contact and that in his employ-
ment agreement, the covenant not to compete with respect to all
of PBS’ clients could be enforceable. Id. Accordingly, we con-
cluded that PBS should be permitted to present evidence to sup-
port the facts. /d.

Upon remand, a bench trial ensued and evidence was
adduced. Strasheim testified that when Rosno was hired at PBS,
he was given the title of “tax specialist,” and that PBS hoped
Rosno would help the company grow and serve PBS’ clients.
Around that same time, PBS sent a letter to all of its clients wel-
coming Rosno to the company and suggesting to clients that
they contact Rosno directly with any questions regarding tax or
accounting issues. Strasheim testified that during the course of
Rosno’s employment with PBS, he was involved in PBS’ four
practice areas of taxes, accounting and payroll, practice man-
agement, and billing and claims. Rosno testified, however, that
he spent 99 percent of his time in only the taxes, accounting and
payroll, and practice management areas.

With respect to the tax practice area, Rosno was responsible
for the preparation of every tax return PBS prepared and would
have known “quite a bit about a person’s life.” Rosno was privy
to information about client income, expenses, charitable contri-
butions, medical expenses, significant health care issues, busi-
ness loans, equipment purchases, and would have needed to
“understand [a client’s] business quite well.”
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With respect to the other areas of PBS’ business, some of
Rosno’s responsibilities included answering questions from
clients and their staff. These questions would be regarding their
general ledgers, collecting information from clients to prepare
tax returns, and occasionally taking calls from clients regarding
billing issues. With respect to the practice management area of
PBS’ business, Strasheim testified that he began teaching Rosno
how to “be sort of a physician specialist.” Strasheim also sent
him to Kansas City to receive training on how to be a practice
management advisor. Strasheim noted that PBS had hired Rosno
to supervise the accounting and payroll area, but that this super-
visory role never came to fruition for Rosno.

PBS introduced into evidence a series of documents, exhibits
50 through 78, representing correspondence from Rosno to vari-
ous clients and other documents. Strasheim testified that these
exhibits reflect that Rosno had contact with “quite a few clients”
and operated in areas other than the tax practice. Specifically,
Strasheim testified that exhibits 50 through 78 demonstrated that
Rosno was closely involved with PBS’ billing practice, was inti-
mately familiar with PBS’ billing reports and billing systems, and
solicited and marketed PBS’ billing services to clients. Rosno tes-
tified, however, that he did not provide any services in the billing
area of PBS’ business. He testified that he did not train clients on
their billing system, he did not field billing-related telephone
calls, he did not provide any support for the billing system, and he
did not engage in computer software development for the com-
puter billing system. Rosno testified that the only involvement he
had with PBS’ billing and claims practice was in the use and analy-
sis of reports generated by the billing system.

Two sets of client lists, exhibits 42 and 43, were offered by
PBS and received into evidence. The parties referred to exhibit
42 as the personal contacts list (PC list) and to exhibit 43 as the
list containing those clients who used PBS’ billing services only
(BO list). Strasheim testified that these two lists combined to
make up the complete list of PBS clients at the time that Rosno
was terminated.

The PC list contains a list of 359 clients of PBS. This list was
produced by PBS in response to an interrogatory requesting that
PBS identify those clients with whom Rosno had substantial
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personal contact. The PC list contains a list of any client that
was billed for accounting, payroll, or income tax services during
the period of Rosno’s employment with PBS. Strasheim testified
that Rosno was the primary client services representative for the
areas of accounting and payroll and tax practice. Strasheim tes-
tified that Rosno would have had contact with virtually 100 per-
cent of the clients on this list. He would have substantial contact
with a majority of the clients on this list either through corre-
spondence, in-person meetings, or telephone calls, or through
contact with the information in the clients’ accounting and tax
files. Rosno testified that with the exception of 10 to 12 clients,
he provided tax or accounting services to all of the clients listed
on the PC list. However, Rosno further testified that he did not
have personal contact with 80 of the 359 clients listed on the
PC list.

The BO list is a list of 93 PBS clients and was produced by
PBS in response to an interrogatory requesting PBS to identify
those clients with whom Rosno did not have substantial personal
contact. This exhibit contains a list of the remainder of PBS’
clients who were billed during the period of Rosno’s employment
for services other than accounting, payroll, or income tax work.

Strasheim testified that the clients listed on the BO list were
“billing only” clients. Strasheim admitted that Rosno did not
have personal contact with 100 percent of the clients listed on
the BO list but had personal contacts with only some of the
clients listed. Strasheim admitted that he could not prove with
which clients on the BO list Rosno did, in fact, have personal
contact, because, Strasheim stated, he did not track Rosno’s
client contacts. Rosno testified that he provided services for
only three or four clients listed on the BO list and had personal
contact with only two clients on that list.

Exhibit 92, offered and admitted into evidence, consists of
copies of the PC and BO lists annotated by Rosno. Specifically,
Rosno marked those clients of PBS for whom he provided any
type of service or work while employed at PBS, and those clients
of PBS for whom he had personal contacts while in PBS’ employ.
Rosno’s annotations indicate he provided services for 4 of the 93
PBS clients listed on the BO list, but did not have personal con-
tact with any of those 4. Rosno’s annotations indicate he provided
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services for 328 of the 359 clients listed on the PC list, and had
personal contact with 151 of them while in PBS’ employ.

With respect to the noncompete covenant, Strasheim testified
that the employment agreement was important to PBS and that it
would not have offered Rosno employment without it. Strasheim
testified that he did not want Rosno taking any of PBS’ clients
and that it did not make any difference to him whether Rosno
actually worked for or had personal contacts with them.

Following a bench trial, the trial court issued its order, finding
in favor of Rosno on PBS’ claim for damages for the alleged vio-
lation of the noncompete covenant. The court, finding that PBS
failed to show that Rosno had substantial personal contacts with
all of PBS’ clients, held that the noncompete covenant was
greater than was reasonably necessary. The employment agree-
ment restricted Rosno from engaging in services with any of
PBS’ clients. With respect to Rosno’s counterclaim, the trial
court found against Rosno on his claim for payment of wages.
The court found that when Rosno told Strasheim that he was
leaving and would take PBS’ clients with him, Rosno’s actions
constituted malfeasance. As such, the court concluded PBS’ deci-
sion terminating Rosno’s employment was within PBS’ rights
under the terms of the employment agreement. With respect to
Rosno’s claim for unpaid vacation and sick leave, the trial court
found in Rosno’s favor. The trial court found that based upon the
employee handbook and PBS’ past practices of paying out
unused vacation and sick leave upon an employee’s termination,
Rosno was entitled to receive 32 hours of vacation pay and 72
hours of unused sick leave. The court found against Rosno on his
claimed entitlement to a bonus, noting that the employment
agreement did not require payment of a bonus, nor was Rosno
promised one by PBS. PBS now appeals to this court.

III. ASSIGNMENTS OF ERROR
PBS assigns on appeal six assignments of error, which can be
consolidated to four. PBS contends, restated, that the trial court
erred in (1) finding the noncompetition covenant greater than
reasonably necessary to protect PBS and in failing to correctly
apply the three-prong test used to determine the validity of a
covenant not to compete, (2) finding Rosno was due any unused
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vacation or sick leave pay, (3) failing to apply the covenant of
good faith and fair dealing, and (4) failing to find that Rosno
anticipatorily breached the noncompetition covenant.

Rosno assigns on cross-appeal, restated, that the trial court
erred in (1) failing to find that PBS breached paragraph 6 of the
employment agreement with Rosno by terminating the agree-
ment immediately after Rosno gave his 90 days’ advance notice
pursuant to paragraph 6 and not awarding Rosno his unpaid
salary, vacation pay, and sick leave pay during the 90-day notice
period and (2) failing to award Rosno his promised $5,000
annual bonus.

IV. STANDARD OF REVIEW

[1,2] A suit for damages arising from breach of a contract pre-
sents an action at law. Anderson Excavating v. SID No. 177,265
Neb. 61, 654 N.W.2d 376 (2002). In a bench trial of a law
action, the trial court’s factual findings have the effect of a jury
verdict and will not be disturbed on appeal unless clearly erro-
neous. In re Trust Created by Martin, 266 Neb. 353, 664 N.W.2d
923 (2003); Anderson Excavating v. SID No. 177, supra.

[3] The interpretation of a contract involves a question of law,
in connection with which an appellate court has an obligation to
reach its conclusions independent of the determinations made
by the court below. Suburban Air Freight v. Aust, 262 Neb. 908,
636 N.W.2d 629 (2001).

V. ANALYSIS
1. PBS’ APPEAL

(a) Noncompete Covenant

PBS contends on appeal that the noncompete covenant in
Rosno’s employment agreement was no greater than reasonably
necessary to protect PBS’ legitimate interest. The relevant pro-
vision of the covenant not to compete in this case provides: “[I]n
the event of the termination of his employment, for whatever
reason, [Rosno] shall not directly or indirectly solicit, contact or
perform services for any of [PBS’] clients for his own benefit or
as an officer, director, shareholder, partner, advisor, consultant
or employee of any third party.” (Emphasis supplied.)
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In Rosno I, we stated:

To determine whether a covenant not to compete is valid,
a court must determine whether a restriction is reasonable in
the sense that it is not injurious to the public, that it is not
greater than is reasonably necessary to protect the employer
in some legitimate interest, and that it is not unduly harsh and
oppressive on the employee. Moore [v. Eggers Consulting
Co., 252 Neb. 396, 562 N.W.2d 534 (1997)]. There is no
indication or claim that enforcement of the noncompete
clause in Rosno’s contract will be injurious to the public or
that the restriction is “unduly harsh” as that expression is
used in the cases. Accordingly, we focus our analysis on
whether or not the restriction of the covenant is no greater
than reasonably necessary to protect PBS’ legitimate interest
as alleged in the second amended petition.

An employer has a legitimate business interest in protec-
tion against a former employee’s competition by improper
and unfair means, but is not entitled to protection against
ordinary competition from a former employee. Moore v.
Eggers Consulting Co.[, supral, citing Viasin v. Len Johnson
& Co., 235 Neb. 450, 455 N.W.2d 772 (1990). In Moore, we
stated: ““““To distinguish between ‘ordinary competition’
and ‘unfair competition,” courts and commentators have fre-
quently focused on an employee’s opportunity to appropri-
ate the employer’s goodwill by initiating personal contacts
with the employer’s customers. Where an employee has sub-
stantial personal contact with the employer’s customers,
develops goodwill with such customers, and siphons away
the goodwill under circumstances where the goodwill prop-
erly belongs to the employer, the employee’s resultant com-
petition is unfair, and the employer has a legitimate need for
protection against the employee’s competition.”’” Id. at
401, 562 N.W.2d at 539, quoting Boisen v. Petersen Flying
Serv., 222 Neb. 239, 383 N.W.2d 29 (1986).

In Polly v. Ray D. Hilderman & Co., 225 Neb. 662,
668, 407 N.W.2d 751, 756 (1987), this court reviewed
several cases involving noncompete covenants and stated
the general rule that a covenant not to compete in an
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employment contract “may be valid only if it restricts the
former employee from working for or soliciting the for-
mer employer’s clients or accounts with whom the former
employee actually did business and has personal contact.”
In Polly, this court stated that generally, a noncompete
covenant is more restrictive than reasonably necessary if
it restricts an employee from working for or soliciting all
of the former employer’s clients or accounts, regardless
of whether the former employee actually did business
with and had personal contact with those clients. In Polly,
this court reviewed Dana F. Cole & Co. v. Byerly, 211
Neb. 903, 320 N.W.2d 916 (1982), and observed that
Dana F. Cole & Co., by virtue of its facts, presented an
exception to the general rule.

In Dana F. Cole & Co., supra, this court held that based
on the evidence at trial, a covenant which restricted a for-
mer branch manager of an accounting firm from practicing
accounting within 75 miles of the office he had managed
was reasonable and enforceable. This court held that such
a covenant was valid in light of evidence which showed
that branch managers had personal relationships with
clients served and that on the basis of past experience, the
employer had the need to protect itself from the risk of a
branch manager’s taking clients with him or her when he
or she left its employ.

In Moore v. Eggers Consulting Co., 252 Neb. 396, 562
N.W.2d 534 (1997), this court affirmed the grant of an
employee’s motion for summary judgment on a breach of
covenant not to compete claim, determining that the scope
of the covenant not to compete in that case was greater
than necessary to protect a personnel recruiting corpora-
tion’s legitimate interests and, thus, was unenforceable. In
Moore, this court repeated the general rule that a covenant
not to compete may be valid only if it restricts the former
employee from working for or soliciting the former
employer’s clients or accounts with whom the former
employee actually did business and had personal contact.
In Moore, the covenant involved precluded the employee
from entering into business with anyone of whom he had
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knowledge due to his employment with the corporation,
rather than those clients of the corporation with whom the
employee merely did business and had personal contact. In
addition, the covenant in question precluded the employee
from working in employment recruitment anywhere in the
continental United States. In Moore, the summary judg-
ment evidence showed that while with the employer,
Moore worked primarily with clients of the employer in
the Midwest, indicating that Moore had little personal con-
tact with the employer’s clients outside the Midwest. The
employer failed to rebut the evidence of overbreadth or
otherwise propose a rationale for such a broad restriction.
The restriction was, thus, untenable.
Rosno I, 256 Neb. at 223-27, 589 N.W.2d at 831-33.

We continued, stating:

After reviewing PBS’ second amended petition, and liber-
ally construing it as we must, we conclude that PBS’ sec-
ond amended petition taken as a whole states a cause of
action. In this regard, we note that PBS has alleged, inter
alia, that Rosno has had substantial contact with virtually
all of PBS’ clients. The inferences of law and fact from the
second amended petition are that Rosno is being restricted
from working for or soliciting PBS’ clients or accounts
with whom Rosno actually did business and had personal
contact and that in his employment contract the covenant
not to compete with respect to all of PBS’ clients could
be enforceable.
Id. at 227, 589 N.W.2d at 833.

[4] PBS contends in this appeal that in determining whether
Rosno violated the covenant not to compete, we must look not
only at Rosno’s contacts with PBS’ clients but also at the client
information he acquired while employed with PBS. However, in
Rosno I, citing to the rule in Polly v. Ray D. Hilderman & Co.,
225 Neb. 662, 407 N.W.2d 751 (1987), we held that a covenant
not to compete is valid only if it restricts a former employee
from soliciting those clients with whom the former employee
actually did business and had personal contact. PBS contended
that the noncompete covenant was valid and enforceable under
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the facts as alleged in the petition. We limit PBS to the allega-
tions made in its petition and require that it show that Rosno
actually did business and had personal contact with “virtually
all” of PBS’ clients. See American Fam. Mut. Ins. Co. v. Hadley,
264 Neb. 435, 648 N.W.2d 769 (2002) (as general rule, appel-
late court disposes of case on theory presented in district court).

In its order, the trial court found that PBS failed to meet its
burden of showing that Rosno had substantial personal contact
with all of PBS’ clients. Specifically, the trial court found that
the evidence established, inter alia, that PBS admitted Rosno did
not have substantial personal contact with those clients listed on
the BO list. The trial court found that PBS was unable to defini-
tively substantiate that Rosno had personal contact with all of
the clients listed on the PC list. Accordingly, the trial court con-
cluded that the noncompetition covenant of the employment
agreement was greater than is reasonably necessary to protect
PBS and is unenforceable. Based on our review of the record,
we conclude that the trial court’s findings are not clearly erro-
neous. This assignment of error is without merit. Because the
noncompetition covenant is greater than reasonably necessary to
protect PBS, PBS is not entitled to liquidated damages or any
other relief on this basis.

(b) Payment of Vacation and Sick Leave

After the termination of Rosno’s employment, PBS refused
Rosno’s request that he be paid his bonus as well as his earned
but unused vacation or sick leave. Rosno’s last payroll check
stub indicated that Rosno had available 32 hours of vacation and
72 hours of sick leave. PBS argues that the trial court erred in
finding that Rosno was entitled to his earned but unused vaca-
tion and sick leave pay.

The employment agreement provides, in pertinent part, as
follows:

In addition to the foregoing, Rosno shall receive three (3)
weeks of paid vacation per year a[t] such time as may be
reasonable given the professional and work related
demands of the Employer during the year.
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In addition to the foregoing, Rosno shall have the oppor-
tunity to participate in any retirement, health insurance or
other employee benefit plan offered by the Employer to its
employees generally.

PBS contends that the phrase “other employee benefit plan”
found in paragraph 4 of the employment agreement does incor-
porate the provisions of the employee handbook but applies only
to plans similar to retirement or health insurance plans, such as
dental or vision insurance or profit-sharing plans available to
PBS employees.

The employment agreement does not define “employee benefit
plan.” However, the Nebraska Wage Payment and Collection Act,
under which the trial court awarded Rosno his unpaid vacation
and sick leave pay, defines “fringe benefits” to include “sick and
vacation leave plans, disability income protection plans, retire-
ment, pension, or profit-sharing plans, health and accident bene-
fit plans, and any other employee benefit plans.” Neb. Rev. Stat.
§ 48-1229(3) (Reissue 1998). Thus, vacation and sick leave pay is
characterized as an “employee benefit plan” under the terms of
the Nebraska Wage Payment and Collection Act. We will refer to
PBS’ employee handbook to determine whether Rosno was enti-
tled to receive his earned but unused vacation and sick leave pay.

A copy of PBS’ employee handbook was offered and admit-
ted into evidence. The provision of the employee handbook
relating to vacation pay provides, in relevant part:

One week paid vacation will accrue after an employee
has worked for one full year. No payment of vacation shall
be payable for termination prior to the first year’s full
employment.

Two weeks paid vacation shall accrue after two full
years’ employment. No payment for vacation shall be
payable for termination during the work year with the fol-
lowing exceptions:

1. If the full two week vacation period is due at termi-
nation, the vacation will be paid.

2. If over seven months of a work year after the first year
have elapsed, and the termination is due to illness or preg-
nancy, one week will be paid.
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3. If an employee is terminated and the employee has
seven months of the second or later years, the employee
will be paid one week termination pay.

No accrual on voluntary termination.

You may receive regular pay rate for any unused vacation.
The provision of the employee handbook regarding sick pay,
provides, “Any sick leave not used will be paid to the employee
at the time of termination.”

[5] Evidence of custom is admissible when there is a conflict
as to the terms of the contract to explain the meaning of the
words or phrases used, or where the contract is silent as to cer-
tain points which may be inherent in the nature of the contract.
Coppi v. West Am. Ins. Co., 247 Neb. 1, 524 N.W.2d 804 (1994).
Because neither the employment agreement nor the employee
handbook is ambiguous, we need not consider the parties’
respective evidence regarding PBS’ current practice relative to
payment of vacation and sick leave.

Accordingly, construing the terms of the employee handbook
in conjunction with the employment agreement, we conclude that
the trial court properly found that Rosno was entitled to his
earned but unused vacation and sick leave pay. The employee
handbook expressly states that any unused sick leave will be paid
out upon termination. Moreover, Rosno began his employment
with PBS in October 1992 and was terminated in November
1995. Rosno’s termination falls within the third listed exception
with regard to vacation pay in the employee handbook, and as
such, he is entitled to receive his accrued vacation pay.

(c) Duty of Good Faith and Anticipatory Breach

[6] PBS next contends that the trial court erred in failing to
find that Rosno breached his duty of good faith and fair dealing
and anticipatorily breached the noncompetition covenant. PBS
did not raise either of these arguments in its operative petition,
nor did it argue these points to the trial court. Accordingly, we
need not address them. See, Mason v. City of Lincoln, 266 Neb.
399, 665 N.W.2d 600 (2003); Capitol City Telephone v. Nebraska
Dept. of Rev., 264 Neb. 515, 650 N.W.2d 467 (2002) (appellate
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court will not consider issue on appeal that was not passed upon
by trial court).

2. RosNnO’s CROSS-APPEAL

(a) Unpaid Salary and Vacation and Sick Leave Pay
During 90-Day Notice Period

Rosno contends on cross-appeal that the trial court erred in
failing to find that PBS breached paragraph 6 of the employment
agreement with Rosno by terminating the agreement immedi-
ately after Rosno gave his 90 days’ advance notice pursuant to
paragraph 6 and in not awarding Rosno his unpaid salary and
vacation and sick leave pay during the 90-day notice period.

The relevant termination provisions in the employment agree-
ment provide:

Additionally, Employer may terminate this Agreement
and Rosno’s employment by Employer at any time, without
notice to Rosno for fraud, misrepresentation, theft, malfea-
sance, or upon the initiation by the Board of Accountancy
of any proceedings to revoke or modify the permit to prac-
tice public accounting pursuant to the laws of the State of
Nebraska.

Rosno may terminate this Agreement, and Rosno’s
employment hereunder at any time, for any reason, upon
ninety (90) days advanced written notice to Employer.

According to the terms of the employment agreement, Rosno
was required to give 90 days’ notice of termination. During this
time, he would be entitled to any earned salary as well as vaca-
tion and sick leave accrued during that time. However, Rosno
would not be entitled to receive his salary and earned vacation
and sick leave during that 90-day period if PBS properly termi-
nated Rosno for “fraud, misrepresentation, theft, malfeasance,
or upon the initiation by the Board of Accountancy of any pro-
ceedings to revoke or modify the permit to practice public
accounting pursuant to the laws of the State of Nebraska.” Thus,
we must determine whether Rosno committed any of the afore-
mentioned acts.

[7] The Restatement (Second) of Agency § 387 at 201 (1958)
provides that “[u]nless otherwise agreed, an agent is subject to a
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duty to his principal to act solely for the benefit of the principal
in all matters connected with his agency.” This general rule for-
bids the doing of acts in competition with the principal and tak-
ing unfair advantage of the agent’s position in the use of infor-
mation or things acquired by him because of his position as an
agent. Id., comments a. and b.

[8] The Restatement, supra, § 393 at 216, further provides that
“[u]nless otherwise agreed, an agent is subject to a duty not to
compete with the principal concerning the subject matter of his
agency.” Comment e., § 393 at 218, provides, in relevant part:

e. Preparation for competition after termination of
agency. After the termination of his agency, in the absence
of a restrictive agreement, the agent can properly compete
with his principal as to matters for which he has been
employed. . . . Even before the termination of the agency,
he is entitled to make arrangements to compete, except that
he cannot properly use confidential information peculiar to
his employer’s business and acquired therein. Thus, before
the end of his employment, he can properly purchase a rival
business and upon termination of employment immediately
compete. He is not, however, entitled to solicit customers
for such rival business before the end of his employment nor
can he properly do other similar acts in direct competition
with the employer’s business.

(Emphasis supplied.)

The trial court found that when Rosno told Strasheim that he
was resigning and would take PBS’ clients with him, Rosno’s
actions constituted malfeasance. Indeed, the record reflects that
when submitting his termination of employment notice, Rosno
told Strasheim that “I’m going to ask anybody I want to follow
me to my accounting firm and leave PBS” and that he was not
going to honor the noncompetition covenant. Rosno admitted
during cross-examination that his intention, had he been permit-
ted to continue working for PBS during his 90-day notice period,
was to continue working for PBS while simultaneously taking
PBS’ clients. This was in direct contravention of his duty of loy-
alty to PBS. Based on these facts, combined with Strasheim’s
testimony that Rosno’s was the most hostile resignation he had
ever experienced, it would have been reasonable for PBS to
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conclude that at the time Rosno submitted his termination of
employment notice, he intended to and would have solicited
PBS’ clients during the 90-day notice period. Rosno’s expressed
intent to breach his duty of loyalty constitutes malfeasance under
the terms of the employment agreement. Accordingly, we affirm
the trial court’s order declining to award Rosno his salary and
vacation and sick leave pay that would have accrued during his
90-day notice period.

(b) Unpaid Bonus

With respect to bonuses paid to Rosno while employed with
PBS, Strasheim testified that Rosno received a bonus on October
15, 1993, after his first year with PBS and again on December
31, 1994, after his second year with PBS. Thereafter, Rosno did
not receive any further bonuses while employed with PBS.
Rosno testified that when he met with another principal of PBS,
Strasheim’s brother, in the summer of 1995 to discuss Rosno’s
salary review, Rosno asked about his bonus. According to Rosno,
Strasheim’s brother responded by telling Rosno he would get the
bonus in December. On cross-examination, Rosno testified that
he was also told he had “earned” the bonus, but admitted he
never received anything in writing stating he was going to
receive a bonus for that year. Rosno also admitted that effective
August 1995, he received a salary raise in an amount similar to
his bonuses received in October 1993 and December 1994.

Rosno contends that the trial court erred in failing to award
Rosno his promised $5,000 annual bonus. The relevant section
of the employment agreement provides: “3. Salary and Bonuses:
. . . Employer may pay Rosno a bonus at any time during the
term of the Agreement. However, Rosno shall be paid a bonus of
$5,000.00 after Rosno’s first year of employment.” (Emphasis
supplied.)

According to the terms of the employment agreement, PBS
was required to pay Rosno a bonus during his first year of
employment only. PBS was not obligated to pay Rosno a bonus in
any other year. While Rosno contends that Strasheim’s brother
orally promised him a bonus, the employment agreement requires
that any changes to the employment agreement be made in writ-
ing. Rosno admitted that he did not receive anything in writing
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from PBS confirming that he would receive a bonus in 1995.
Accordingly, this assignment of error is without merit.

VI. CONCLUSION

We conclude that the covenant not to compete in the employ-
ment agreement is greater than is reasonably necessary to protect
PBS and is unenforceable. We further conclude that Rosno is enti-
tled to receive his vacation and sick leave pay earned but unused
as of the date of his termination of employment on November 13,
1995, but is not entitled to his salary or vacation and sick leave
pay that would have accrued during the 90-day notice period.
Finally, we conclude that Rosno is not entitled to a bonus.

AFFIRMED.

TRrI-PAR INVESTMENTS, L.L.C., APPELLANT, V.
COLETTE LYNN SOUSA, FORMERLY KNOWN AS
COLETTE LYNN WOODS, APPELLEE.

680 N.W.2d 190

Filed June 4, 2004. No. S-03-028.

1. Summary Judgment. Summary judgment is proper when the pleadings and evidence
admitted at the hearing disclose that there is no genuine issue as to any material fact
or as to the ultimate inferences that may be drawn from those facts and that the mov-
ing party is entitled to judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence.

3. Judgments: Appeal and Error. On a question of law, an appellate court is obligated
to reach a conclusion independent of the determination reached by the court below.

4. Subrogation: Words and Phrases. Subrogation is the substitution of one person in
the place of another with reference to a lawful claim so that the one who is substituted
succeeds to the rights of the other in relation to the debt or claim.

5. Subrogation. The doctrine of subrogation is not administered by courts of equity as a
legal right, but the principle is applied to subserve the ends of justice and to do equity.

6. Contracts: Insurance: Subrogation: Tort-feasors. In the context of insurance, the
right to subrogation is based on two premises: (1) A wrongdoer should reimburse an
insurer for payments that the insurer has made to its insured and (2) an insured should
not be allowed to recover twice from the insured’s insurer and the tort-feasor.

7. Insurance: Subrogation: Negligence. An insurer cannot seek to subrogate against its
own insured, even if the insured was negligent in causing the loss.
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8. Contracts: Insurance: Subrogation: Landlord and Tenant: Negligence. Absent an
express agreement to the contrary in a lease, a tenant and his or her landlord are implied
coinsureds under the landlord’s fire insurance policy, and the landlord’s liability insurer
is precluded from bringing a subrogation action against the negligent tenant.

Appeal from the District Court for Douglas County: J. PATRICK
MULLEN, Judge. Affirmed.

Thomas A. Grennan and Donald P. Dworak, of Gross & Welch,
P.C., for appellant.

Betty L. Egan and Mark A. Weber, of Walentine, O’Toole,
McQuillan & Gordon, for appellee.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

GERRARD, J.

Tri-Par Investments, L.L.C. (Tri-Par), sued Colette Lynn
Sousa, formerly known as Colette Lynn Woods, for negligence
and breach of their lease agreement after a house Sousa rented
from Tri-Par was damaged by fire. On appeal, we must deter-
mine whether the district court erred in concluding that Sousa
and Tri-Par were coinsured under Tri-Par’s insurance policy and
that therefore, Tri-Par’s insurer could not maintain a subrogation
action against Sousa.

FACTUAL AND PROCEDURAL BACKGROUND

On April 17, 1996, a fire damaged the house Sousa was rent-
ing from Tri-Par. At the time of the fire, Tri-Par maintained a
homeowner’s policy of insurance on the house through its
insurer, Auto-Owners Insurance (Auto-Owners). After Tri-Par
made a claim for coverage, Auto-Owners paid Tri-Par for most of
the damage done to the home. Shortly thereafter, Auto-Owners
initiated a subrogation action in the name of Tri-Par against
Sousa. Tri-Par sought $54,020 in relief for the fire damage and
loss of rent based on two theories of recovery: (1) negligence and
(2) breach of the lease agreement.

In its petition, Tri-Par alleged that Sousa’s negligence caused
the fire. Specifically, Tri-Par alleged that Sousa was negligent
in failing to (1) properly and adequately supervise the minor
children; (2) keep one of the minor children from playing with
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or otherwise using matches or a lighter; and (3) keep matches,
lighters, and other ignition sources in a secure place which
would be inaccessible to the minor children. Tri-Par also
alleged that Sousa breached the lease agreement by failing to
(1) pay for or repair the damage done to the premises and (2)
take care of the buildings and premises and keep them safe
from danger of fire.

Both parties filed motions for summary judgment. On June
30, 2000, the district court determined that for subrogation pur-
poses, Sousa and Tri-Par were coinsured under Tri-Par’s home-
owner’s policy. Therefore, because an insurer has no subroga-
tion rights against its own insured, the court granted Sousa’s
motion for summary judgment to the extent that Tri-Par’s case
was one of subrogation. To the extent Tri-Par asserted a claim
for damages outside of its subrogated interests, the court over-
ruled Sousa’s motion for summary judgment. Tri-Par’s motion
for summary judgment was overruled.

Tri-Par appealed the order, and the Nebraska Court of
Appeals dismissed for lack of jurisdiction because the district
court’s order did not adjudicate all the claims of all the parties
and, therefore, was not a final, appealable order under Neb. Rev.
Stat. § 25-705(6) (Supp. 1999) (now codified at Neb. Rev. Stat.
§ 25-1315(1) (Cum. Supp. 2002)). See Tri-Par Investments v.
Woods, 9 Neb. App. liii (No. A-00-785, Sept. 1, 2000). Tri-Par
then filed a motion asking the district court to enter an order of
final judgment. On October 12, 2000, the district court entered
an order, pursuant to § 25-705(6), granting Tri-Par’s motion and
incorporating its findings of June 30. Tri-Par then moved to
appeal the court’s order of June 30, 2000. On appeal, we deter-
mined that the district court’s order of June 30 was not a final,
appealable order and that the court’s order of October 12 did not
cure the defects of the first order because the record established
the existence of a nonsubrogated interest in the case. Tri-Par
Investments v. Sousa, 263 Neb. 209, 640 N.W.2d 371 (2002).
Therefore, we dismissed Tri-Par’s appeal for lack of jurisdic-
tion. Id.

In order to make the district court’s June 30, 2000, order a
final, appealable order, Tri-Par went back to the district court and
moved to withdraw the “non-subrogated interest and/or claims”
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in the case. The court granted Tri-Par’s motion and stated that
because the entirety of the “non-subrogated interest and/or
claims” in the case had been withdrawn and terminated, all of the
claims, rights, and liabilities in the case had been fully and
finally adjudicated. Thereafter, Tri-Par timely appealed.

We moved this case to our docket pursuant to our power to
regulate the Court of Appeals’ caseload and that of this court.
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

ASSIGNMENTS OF ERROR

Tri-Par asserts, restated, that the district court erred in grant-
ing summary judgment to Sousa because (1) the court’s decision
is premised on the legal fiction that under a landlord-tenant rela-
tionship, the tenant is always constructively presumed to be an
implied coinsured under the landlord’s insurance policy, and (2)
the facts preclude a finding that Sousa constitutes a coinsured
under Tri-Par’s insurance policy.

STANDARD OF REVIEW

[1,2] Summary judgment is proper when the pleadings and
evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Misle v. HJA, Inc., 267 Neb.
375, 674 N.W.2d 257 (2004). In reviewing a summary judgment,
an appellate court views the evidence in the light most favorable
to the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
evidence. /d.

[3] On a question of law, an appellate court is obligated to
reach a conclusion independent of the determination reached by
the court below. Id.

ANALYSIS
Today, we are asked to weigh in on a dispute that has raged in
subrogation jurisprudence for the last 30 years. Specifically, we
are asked to decide whether, for subrogation purposes, the law
presumes that a tenant is coinsured under his or her landlord’s
insurance policy absent an express provision in the parties’ lease
to the contrary. Because the right of subrogation cannot arise in
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favor of an insurer against its own insured, see Jindra v. Clayton,
247 Neb. 597, 529 N.W.2d 523 (1995), such a presumption
would bar insurers from bringing a subrogation action against
tenants who cause damage to their landlords’ insured premises.
In the instant case, the district court, relying on our opinions in
Reeder v. Reeder, 217 Neb. 120, 348 N.W.2d 832 (1984), and
Jindra, supra, determined that such a presumption applied.
Stated otherwise, the district court determined that because there
was no express agreement to the contrary in the lease, Sousa was
an implied coinsured under Tri-Par’s insurance policy with
Auto-Owners and that therefore, Tri-Par was prohibited from
bringing a subrogation action on behalf of Auto-Owners against
Sousa. We affirm.

[4-6] Before delving into the substance of the appeal, we
begin by setting forth some of the guiding principles of subro-
gation law. Generally speaking, subrogation is the substitution
of one person in the place of another with reference to a lawful
claim so that the one who is substituted succeeds to the rights of
the other in relation to the debt or claim. Jindra, supra. The doc-
trine of subrogation is not administered by courts of equity as a
legal right, but the principle is applied to subserve the ends of
justice and to do equity. Cagle, Inc. v. Sammons, 198 Neb. 595,
254 N.W.2d 398 (1977). In the context of insurance, the right to
subrogation is based on two premises: (1) A wrongdoer should
reimburse an insurer for payments that the insurer has made to
its insured and (2) an insured should not be allowed to recover
twice from the insured’s insurer and the tort-feasor. Allstate Ins.
Co. v. LaRandeau, 261 Neb. 242, 622 N.W.2d 646 (2001).

[7] Simply put, in the context of liability insurance, when a
“liability insurer pays an insured’s claim for damages caused by
the . . . wrongdoing of a third party, the insurer is entitled to be
subrogated to the rights of the insured against that third party.” 22
Eric Mills Holmes, Holmes’ Appleman on Insurance 2d § 141 at
417 (2003). An insurer, however, cannot seek to subrogate
against its own insured, even if the insured was negligent in caus-
ing the loss. See, Jindra, supra; Control Specialists v. State Farm
Mut. Auto. Ins., 228 Neb. 642, 423 N.W.2d 775 (1988); Reeder,
supra. Relying on this proposition, Sousa contends that she is an
implied coinsured under Tri-Par’s homeowner’s policy and that
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therefore, Auto-Owners cannot maintain a subrogation action
against her.

Tri-Par, on the other hand, alleges that Sousa is a wrongdoer
and should reimburse Auto-Owners for the payments Auto-
Owners made to Tri-Par. Moreover, Tri-Par argues that the dis-
trict court’s decision is incorrect because it is premised on the
legal fiction that under a landlord-tenant relationship, the tenant
is presumed to be an implied coinsured under the landlord’s
insurance policy. Tri-Par contends that under Nebraska law, the
availability of a subrogation claim is to be determined by exam-
ining the facts and circumstances of each case, and if there is no
evidence that the landlord has agreed to maintain insurance for
the benefit of the tenant, a court cannot presume that the tenant
is an implied coinsured under the landlord’s policy for the pur-
pose of defeating subrogation.

As mentioned previously, the question whether the law pre-
sumes that a tenant is coinsured under his or her landlord’s
insurance policy for the purpose of subrogation has been heav-
ily litigated and hotly debated. The debate began with Sutron v.
Jondahl, 532 P.2d 478 (Okla. App. 1975), where the Oklahoma
Court of Appeals held that absent an agreement to the contrary,
the law presumes that a tenant is coinsured under a landlord’s
fire insurance policy and that therefore, a landlord’s insurer
cannot maintain a subrogation action against a tenant for dam-
age to the insured property that is caused by the tenant’s negli-
gence. Id. Generally speaking, the Sutton rule is the majority
position and the modern trend in the law. See, e.g., North River
Ins. Co. v. Snyder, 804 A.2d 399 (Me. 2002); DiLullo v. Joseph,
259 Conn. 847, 792 A.2d 819 (2002); Peterson v. Silva, 428
Mass. 751, 704 N.E.2d 1163 (1999); Community Credit Union
v. Homelvig, 487 N.W.2d 602 (N.D. 1992); Alaska Ins. Co. v.
RCA Alaska Commun., 623 P.2d 1216 (Alaska 1981); GNS
Partnership v. Fullmer, 873 P.2d 1157 (Utah App. 1994);
United Fire & Cas. Co. v. Bruggeman, 505 N.W.2d 87 (Minn.
App. 1993); Cascade Trailer Court v. Beeson, 50 Wash. App.
678, 749 P.2d 761 (1988); New Hampshire Ins v Labombard,
155 Mich. App. 369, 399 N.W.2d 527 (1986). See, generally, 16
Lee R. Russ & Thomas F. Segalla, Couch on Insurance 3d
§ 224:6 (2000).
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The court in Sutton espoused the following rationale for its

rule:

[S]ubrogation should not be available to the insurance car-
rier because the law considers the tenant as a co-insured of
the landlord absent an express agreement between them to
the contrary, comparable to the permissive-user feature of
automobile insurance. This principle is derived from a
recognition of a relational reality, namely, that both land-
lord and tenant have an insurable interest in the rented
premises—the former owns the fee and the latter has a pos-
sessory interest. Here the landlords . . . purchased the fire
insurance from Central Mutual Insurance Company to pro-
tect such interests in the property against loss from fire.
This is not uncommon. And as a matter of sound business
practice the premium paid had to be considered in estab-
lishing the rent rate on the rental unit. Such premium was
chargeable against the rent as an overhead or operating
expense. And of course it follows then that the tenant actu-
ally paid the premium as part of the monthly rental.

The landlords of course could have held out for an agree-
ment that the tenant would furnish fire insurance on the
premises. But they did not. They elected to themselves pur-
chase the coverage. To suggest the fire insurance does not
extend to the insurable interest of an occupying tenant is to
ignore the realities of urban apartment and single-family
dwelling renting. Prospective tenants ordinarily rely upon
the owner of the dwelling to provide fire protection for the
realty (as distinguished from personal property) absent an
express agreement otherwise. Certainly it would not likely
occur to a reasonably prudent tenant that the premises were
without fire insurance protection or if there was such pro-
tection it did not inure to his benefit and that he would need
to take out another fire policy to protect himself from any
loss during his occupancy. Perhaps this comes about
because the companies themselves have accepted coverage
of a tenant as a natural thing. Otherwise their insurance
salesmen would have long ago made such need a matter of
common knowledge by promoting the sale to tenants of a
second fire insurance policy to cover the real estate.
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Basic equity and fundamental justice upon which the
equitable doctrine of subrogation is established requires that
when fire insurance is provided for a dwelling it protects the
insurable interests of all joint owners including the posses-
sory interests of a tenant absent an express agreement by the
latter to the contrary. The company affording such coverage
should not be allowed to shift a fire loss to an occupying ten-
ant even if the latter negligently caused it. . . . For to con-
clude otherwise is to shift the insurable risk assumed by the
insurance company from it to the tenant—a party occupying
a substantially different position from that of a fire-causing
third party not in privity with the insured landlord.

(Citations omitted.) Sutton v. Jondahl, 532 P.2d 478, 482 (Okla.
App. 1975).

Over the years, numerous courts have agreed with the ratio-
nale of Sutton. See, generally, American Nat. Fire Ins. Co. v.
Hughes, 658 N.W.2d 330 (N.D. 2003) (primary rationale for con-
cluding that landlords and tenants are coinsureds is their insur-
able interests in property and commercial realities under which
lessors insure leased premises and pass on premium cost in rent);
Safeco Ins. Co. v. Capri, 705 P.2d 659 (Nev. 1985) (noting insur-
ance premium is likely passed along to tenant in form of higher
rent); Alaska Ins. Co. v. RCA Alaska Commun., 623 P.2d 1216
(Alaska 1981).

Moreover, other courts, while agreeing with the rule
announced in Sutton, have expanded upon the rationale for the
rule. For example, the Connecticut Supreme Court based its sup-
port of Sutton on its public policy of disfavoring economic waste.
See DiLullo v. Joseph, 259 Conn. 847, 792 A.2d 819 (2002). The
court stated that a rule which allocated to the tenant the responsi-
bility of maintaining sufficient insurance to cover a claim for sub-
rogation by the landlord’s insurer would create a strong incentive
for tenants to carry liability insurance for the value or replacement
cost of the entire building, irrespective of the portion of the build-
ing they occupied. Id. Such insurance would duplicate that taken
out by the landlord under the landlord’s insurance policy. “Thus,
although the two forms of insurance would be different, the eco-
nomic interest insured would be the same,” and economic waste
would ensue. Id. at 854, 792 A.2d at 823. See, also, North River
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Ins. Co. v. Snyder, 804 A.2d 399 (Me. 2002); Peterson v. Silva,
428 Mass. 751, 754, 704 N.E.2d 1163, 1166 (1999) (“[i]t surely
is not in the public interest to require all the tenants to insure the
building which they share, thus causing the building to be fully
insured by each tenancy”); United Fire & Cas. Co. v. Bruggeman,
505 N.W.2d 87 (Minn. App. 1993).
In siding with Sutton, courts also point to the reasonable
expectations of the tenant.
We are persuaded that a tenant may reasonably expect
that his or her rental payments will be used to cover the
lessor’s ordinary and necessary expenses, including fire
insurance premiums. Tenants reasonably expect that, by
effectively contributing to the premium payments, they
will occupy a position akin to the insured and will be free
from tort liability for negligently caused fire damage to
the premises.
New Hampshire Ins v Labombard, 155 Mich. App. 369, 376-77,
399 N.W.2d 527, 531 (1986). See, also, Bruggeman, supra;
Cascade Trailer Court v. Beeson, 50 Wash. App. 678, 749 P.2d
761 (1988). Lastly, courts have noted that insurers understand the
risk associated with insuring rental property and have undoubt-
edly adjusted their rates to reflect the increased risk. See, GNS
Partnership v. Fullmer, 873 P.2d 1157 (Utah App. 1994);
Bruggeman, supra.
A number of courts, however, have rejected the Sutfon rule,
positing several reasons for doing so. For example, the Arkansas
Supreme Court stated that Sutton is premised on a legal fiction.
The fiction that by paying the rent, the lessee paid the insur-
ance premium is not appropriate. There is no evidence that
appellee paid any greater rent because of the insurance than
he would have paid had appellant not taken insurance. If the
tenant paid the insurance premium, he also paid the taxes
on the property and the cost of construction or purchase of
the house, not to mention cost of repairs and maintenance.
Such a fiction ignores the fact that more often than not the
market, i.e., supply and demand, is the controlling factor in
fixing and negotiating rents.

Page v. Scott, 263 Ark. 684, 687-88, 567 S.W.2d 101, 103-04

(1978). See, also, Neubauer v. Hostetter, 485 N.W.2d 87 (Iowa
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1992); Zoppi v. Traurig, 251 N.J. Super. 283, 598 A.2d 19
(1990). Similarly, the Iowa Supreme Court stated that Sutton v.
Jondahl, 532 P.2d 478 (Okla. App. 1975), disregards the fact
that landlords and tenants have different interests in a dwelling
and that these “separate estates [are] capable of being separately
valued and separately insured.” Neubauer, 485 N.W.2d at 90.

The Sutton rule has also been criticized for encroaching upon
the contractual relationship between a landlord and its insurer.
See 56 Associates ex rel. Paolino v. Frieband, 89 F. Supp. 2d 189
(D.R.I. 2000). It has also been suggested that the common-law
rule which requires that the burden of the loss be placed on the
negligent party should weigh heavily against barring subrogation
by the landlord’s insurer. See Regent Ins. Co. v. Economy
Preferred Ins. Co., 749 F. Supp. 191 (C.D. I1l. 1990).

Of the courts that have rejected Sutton, a number hold to an
opposite rule, i.e., that a landlord’s insurer is allowed to bring a
subrogation action against a tenant absent an express agreement
in the lease to the contrary. See, e.g., Regent Ins. Co., supra;
Neubauer, supra; Britton v. Wooten, 817 S.W.2d 443 (Ky.
1991); Page, supra; Zoppi, supra. A greater number, however,
reject the aforementioned categorical rule and favor a case-by-
case approach. These courts hold that a trier of fact must focus
on the terms of the lease agreement itself to determine what the
reasonable expectations of the parties were as to who should
bear the risk of loss for damage to the leased premises caused
by the tenant’s negligence. See, generally, 56 Associates ex rel.
Paolino, supra; Union Mut. Fire Ins. Co. v. Joerg, 824 A.2d 586
(Vt. 2003); Bannock Bldg. Co. v. Sahlberg, 126 1daho 545, 887
P.2d 1052 (1994); Dix Mutual Ins. Co. v. LaFramboise, 149 1l1.
2d 314, 597 N.E.2d 622, 173 I1l. Dec. 648 (1992); Fire Ins.
Exchange v. Hammond, 83 Cal. App. 4th 313, 99 Cal. Rptr. 2d
596 (2000). For example, in Sahlberg, the Idaho Supreme Court
asserted that the Sutfron approach painted with too broad of a
stroke and that the proper analysis should “look to the land-
lord’s and tenant’s intentions as shown by that particular lease
agreement and the facts and surrounding circumstances to
determine whether the risk of loss for damage by fire should
fall on the landlord or the tenant.” Sahlberg, 126 Idaho at 548,
887 P.2d at 1055.
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In the instant case, Tri-Par asks us to adopt the case-by-case
approach epitomized by 56 Associates ex rel. Paolino and
Sahlberg. Sousa, on the other hand, asks us to adopt the per se
approach announced in Sutfon. Because we believe Sutton and
its progeny are in line with our prior cases and represent the bet-
ter rule, we explicitly adopt that rule for Nebraska.

Although we have not had occasion to formally adopt the
Sutton rule before today, we have implicitly done so in two of our
past decisions discussing different, but highly related, factual cir-
cumstances. In Reeder v. Reeder, 217 Neb. 120, 348 N.W.2d 832
(1984), the guest of an insured homeowner negligently caused
fire damage to his host’s home. After paying the insured home-
owner for the damage, the insurer sought to subrogate against the
guest. On appeal, we began by noting the rule that an insurer
cannot recover against its own insured. /d. We then went on to
compare the host-guest relationship to a landlord-tenant relation-
ship, noting:

“Absent an express provision in the lease establishing the
tenant’s liability for loss from negligently started fires, the
trend has been to find that the insurance obtained was for
the mutual benefit of both parties, and that the tenant
‘stands in the shoes of the insured landlord for the limited
purpose of defeating a subrogation claim.” .. .”
Id. at 128, 348 N.W.2d at 836, quoting Alaska Ins. Co. v. RCA
Alaska Commun., 623 P.2d 1216 (Alaska 1981). We then stated
the rationale behind the modern trend:
“[I]nsurance companies expect to pay their insureds for
negligently caused fire, and they adjust their rates accord-
ingly. In this context, an insurer should not be allowed to
treat a tenant, who is in privity with the insured landlord, as
a negligent third party when it could not collect against its
own insured had the insured negligently caused the fire. In
effect, a tenant stands in the shoes of the insured landlord
for the limited purpose of defeating a subrogation claim.”
Reeder, 217 Neb. at 129, 348 N.W.2d at 837, quoting Rizzuto v.
Morris, 22 Wash. App. 951, 592 P.2d 688 (1979). Concluding
that the reasoning underlying the denial of a subrogation claim
between a landlord and a tenant was even more compelling when
the relationship was between a host and a guest, we determined
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that a guest who negligently caused damage to his host’s home
could not be sued by the owner’s insurance carrier under a right
of subrogation as a matter of law. Reeder, supra.

Expanding on Reeder, in Jindra v. Clayton, 247 Neb. 597,
529 N.W.2d 523 (1995), we determined that joint tenants with a
close family relationship were coinsureds under a policy of
insurance held by one joint tenant and that therefore, the insurer
could not seek to subrogate against the uninsured joint tenant
who negligently caused extensive damage to the jointly held
property. In reaching this conclusion, we noted that the “modern
trend is that a lessor’s insurer cannot maintain a subrogation
action against a lessee in the absence of an express agreement or
lease provision.” Id. at 604, 529 N.W.2d at 527. Moreover, echo-
ing the policy rationale espoused in Sutton v. Jondahl, 532 P.2d
478 (Okla. App. 1975), we stated that landlords and tenants are
coinsureds for subrogation purposes

“because of the reasonable expectations they derive from

their privity under the lease, their insurable interests in the

property, and the commercial realities under which lessors

insure leased premises and pass on the premium cost in

rent and under which insurers make reimbursement for

fires negligently caused by their insureds’ negligence.”
Jindra, 247 Neb. at 604, 529 N.W.2d at 527. Accord 6A John
Alan Appleman & Jean Appleman, Insurance Law and Practice
§ 4055 (Supp. 2004).

In sum, although neither case turned on the relationship
between a landlord and his or her tenant, both decisions were
premised on our assumptions that (1) landlords and tenants are
considered coinsureds for subrogation purposes and (2) a land-
lord’s insurer cannot maintain a subrogation action against a
tenant in the absence of an express provision in the lease agree-
ment. Thus, principled adherence to Reeder v. Reeder, 217 Neb.
120, 348 N.W.2d 832 (1984), and Jindra, supra, compels us to
formally recognize that Sutton and its progeny represent the law
of Nebraska, i.e., that landlords and tenants are implied co-
insureds for subrogation purposes and that a landlord’s insurer
cannot maintain a subrogation action against a tenant in the
absence of an express lease agreement to the contrary.



TRI-PAR INVESTMENTS v. SOUSA 131
Cite as 268 Neb. 119

Moreover, even if we had reason to answer the issue anew, we
would adopt the Sutton rule because it represents the better pub-
lic policy. As an initial matter, a pure Sutton approach has the
benefit of providing legal certainty. For example, the Sutfon rule
prevents landlords from engaging in gamesmanship when draft-
ing leases by providing the necessary incentive for them, if they
so desire, to place express subrogation provisions in their leases.
If such a provision is placed in their lease, tenants will be on
notice that they need to purchase liability insurance. If such a
provision is not included in their lease, insurers will pass the
increased risk along to landlords in the form of higher premi-
ums, and landlords, in turn, will pass along the higher premiums
to tenants in the form of increased rent. As the court in Sutton
did 30 years ago, we acknowledge that this is almost certainly
the current commercial reality.

[8] In addition, we continue to believe that absent an express
agreement alerting them otherwise, the Sutfon rule comports
with the reasonable expectations of tenants. Moreover, the Sutton
rule accounts for modern commercial realities by preventing the
economic waste that will undoubtedly occur if each tenant in a
multiunit dwelling or multiunit rental complex is required to
insure the entire building against his or her own negligence. In
sum, Sutton and its progeny represent the better reasoned rule.
Therefore, we hold that absent an express agreement to the con-
trary in a lease, a tenant and his or her landlord are implied co-
insureds under the landlord’s fire insurance policy, and the land-
lord’s liability insurer is precluded from bringing a subrogation
action against the negligent tenant.

In the instant case, although the lease required Sousa to (1)
repair all damages done to the premises or pay for the same, (2)
keep the building free from danger of fire, and (3) return the
property in as good of condition as it was received, there is no
express provision in the lease that provides for the right of sub-
rogation on behalf of Tri-Par’s insurer. Therefore, for subroga-
tion purposes, Sousa and Tri-Par are implied coinsureds and
Tri-Par cannot maintain this subrogation action on behalf of
Auto-Owners against Sousa.
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CONCLUSION
For the foregoing reasons, Tri-Par is precluded, as a matter of

law, from bringing a subrogation action on behalf of Auto-Owners

against Sousa. The district court’s order granting summary judg-

ment in favor of Sousa and against Tri-Par was correct and is
hereby affirmed.

AFFIRMED.

LARRY R. DEMERATH, APPELLANT, V. KNIGHTS OF COLUMBUS,
A FOREIGN INSURANCE COMPANY, APPELLEE.
680 N.W.2d 200

Filed June 4, 2004. No. S-03-377.

Summary Judgment. Summary judgment is proper when the pleadings and evidence
admitted at the hearing disclose that there is no genuine issue as to any material fact
or as to the ultimate inferences that may be drawn from those facts and that the mov-
ing party is entitled to judgment as a matter of law.

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable infer-
ences deducible from the evidence.

Judgments: Appeal and Error. When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the conclusion reached by
the trial court.

Contracts: Insurance: Fraud. Whether an insurance company has a duty to investi-
gate the propriety of an attorney in fact’s change in beneficiary designation under an
insurance policy depends on whether the insurance company had knowledge of facts
reasonably suggesting the change was improper.
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McCORMACK, J.
NATURE OF CASE

This is an appeal from a declaratory judgment action in which
Larry R. Demerath claimed that the Knights of Columbus (the
Knights) had a duty to investigate a change of beneficiary form
that was executed by his father’s appointed attorney in fact. The
district court for Douglas County, Nebraska, granted summary
judgment in favor of the Knights, and Demerath appeals.

BACKGROUND

The facts relevant to this appeal are not in dispute. Demerath’s
parents, Raymond J. Demerath (Raymond) and Ruby A.
Demerath (Ruby), had five children: Judith Rech, Demerath,
Patricia Cerney, Phyllis Weber, and Lois Tiemann. Raymond pur-
chased two insurance policies from the Knights, in 1941 and
again in 1990. The 1941 policy designated Ruby as primary ben-
eficiary and the couple’s then living five children as secondary
beneficiaries. The 1990 policy named only Ruby as beneficiary
with no named contingent beneficiaries.

In 1993, Raymond executed a durable power of attorney,
naming one of his daughters, Weber, as his attorney in fact. On
August 24, 1999, acting in her capacity as Raymond’s attorney
in fact, Weber executed a change of beneficiary form provided
by the Knights for both the 1941 and 1990 policies. The benefi-
ciary designation forms purported to designate the Raymond J.
Demerath Revocable Trust (Trust) as sole beneficiary under
both policies. On that same day, a copy of Raymond’s executed
durable power of attorney was provided to the Knights’ agent,
Jeff Beller. Beller provided a copy of the durable power of attor-
ney to the certificate service department of the Knights on
September 1. On September 2, the Knights accepted and
recorded the change of beneficiary for both policies. A copy of
the Trust was not submitted to the Knights.

Raymond died in July 2000. Upon Raymond’s death, the Trust
was to be used for the health, maintenance, and support of Ruby
during her lifetime and, upon her death, for the benefit of his four
daughters. Demerath was not a named beneficiary under the
Trust. The Knights paid the proceeds of the 1990 policy, in the
amount of $26,798.57, and the 1941 policy, in the amount of
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$1,171.44, to the Trust pursuant to the beneficiary designation.
Ruby died in February 2001. Ruby’s will was admitted to probate
and named all five children, including Demerath, as beneficiaries.

Demerath subsequently filed a declaratory judgment action.
The trial court, in its order granting the Knights’ motion for sum-
mary judgment, described the issue, quoting the petition, as stat-
ing that the Knights “‘in some way neglected its obligations to
Raymond . . . in allowing a third party to change beneficiaries on
two life insurance policies, with only a Power of Attorney — and
no direct actual authority from [Raymond] himself.’”

The parties filed cross-motions for summary judgment. The
trial court denied Demerath’s motion and granted the Knights’
motion, dismissing the petition. The trial court found that the
Knights “had no separate duty to investigate the change of ben-
eficiary that lead [sic] to the payment at issue in this case. The
Knights . . . have, beyond factual dispute, acted in compliance
with their contractual undertaking to Raymond . . . .”

Demerath filed a motion for new trial and for rehearing,
which the trial court overruled. The court found that Demerath
failed to cite any authority for the proposition that an insurer has
some duty beyond its own contract with an insured to investigate
into the insured’s relationships and to determine that a distribu-
tion under the policy would be in all respects appropriate.
Demerath timely filed this appeal, and we moved the case to our
docket pursuant to our authority to regulate the caseloads of this
court and the Nebraska Court of Appeals. See Neb. Rev. Stat.
§ 24-1106(3) (Reissue 1995).

ASSIGNMENTS OF ERROR
Demerath assigns that the trial court erred in (1) holding that
use of a power of attorney to benefit oneself under a life insur-
ance beneficiary is proper, (2) holding that an insurance com-
pany has no duty to pay death benefits to the insured’s legal
appointed beneficiaries, and (3) holding that an insurance com-
pany has no duty to determine proper beneficiaries.

STANDARD OF REVIEW
[1] Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose that there is no genuine
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issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Keys v. Guthmann, 267 Neb.
649, 676 N.W.2d 354 (2004); First Colony Life Ins. Co. v.
Gerdes, 267 Neb. 632, 676 N.W.2d 58 (2004).

[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment is granted and gives such party the
benefit of all reasonable inferences deducible from the evidence.
First Colony Life Ins. Co. v. Gerdes, supra; Misle v. HJA, Inc.,
267 Neb. 375, 674 N.W.2d 257 (2004).

[3] When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Quality Pork Internat. v.
Rupari Food Servs., 267 Neb. 474, 675 N.W.2d 642 (2004).

ANALYSIS

This case presents the following single issue for our determi-
nation: Whether the Knights had a contractual or fiduciary duty
to investigate whether the change of beneficiary form presented
by the attorney in fact under a general power of attorney was the
actual intention of the insured, Raymond.

Demerath’s first assignment of error mischaracterizes the trial
court’s holding in that the trial court did not hold that use of a
power of attorney to benefit oneself under a life insurance ben-
eficiary is proper. We agree with the trial court, as set forth in its
order overruling Demerath’s motion for new trial, that such an
argument is more properly directed in a suit against the attorney
in fact and has no direct relevance in a suit against the insurance
company. See Mischke v. Mischke, 247 Neb. 752, 530 N.W.2d
235 (1995) (holding, in action by personal representative of
decedent’s estate against decedent’s brothers, brother exceeded
authority under durable power of attorney by transferring assets
to himself and two other brothers without consideration while
decedent was in coma). Accordingly, we will not separately
address this assignment of error.

Demerath does not dispute that Raymond had the right to
change the beneficiary under either policy. The executed benefi-
ciary designation forms in the record reflect that Raymond did
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indeed have authority under both policies to change the benefi-
ciary designation. We conclude that Raymond reserved the right
under both policies to change beneficiaries.

We must next determine whether the Knights had a duty to
investigate the propriety of that change in beneficiary.

Where an insurer, acting in good faith without any actual
knowledge of the insured’s mental incompetency, has rec-
ognized an apparently duly executed change of beneficiary
and has paid the proceeds of the insurance to the substituted
beneficiary, it is not liable to the original beneficiary when
sued by him or her even though it is established that the
insured was, in fact, incompetent and lacked the capacity to
make the change of beneficiary. That is, the insurer is not
under any duty to investigate the mental competency of the
insured to change the beneficiary unless it knows of cir-
cu